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Abstract: There is a significant relationship between the workload of administrative judicial bodies
and the effective exercise of the freedom to seek legal remedies in administrative justice, including
the right to access courts. This relationship reflects the practicality of claims and objectives
regarding compliance with the rule of law, as evidenced by the number of cases administrative
courts are required to resolve each year and the time taken for their resolution. At this juncture,
it is crucial to promptly and accurately identify the factors that contribute to the increasing
workload of administrative courts. Subsequently, the relevant authorities must implement swift
and sustainable measures to address these issues. This study evaluates whether judicial oversight
of administrative actions in Tiirkiye complies with the standards of the rule of law. It examines the
workload of administrative courts and provides concrete recommendations based on data
provided by the Republic of Tiirkiye Ministry of Justice and the European Commission for the
Efficiency of Justice (CEPE)).

Keywords: Rule of Law, Administrative Judiciary, Judicial Oversight, Workload

Oz: [dari yargr mercilerinin is yiikiyle idari yargida hak arama 6zgiirligiiniin ve bu kapsamda
mahkemeye erisim hakkinin etkili sekilde kullanimi arasinda ciddi bir iliski vardir. S6z konusu iliski
dogrultusunda idari yargida gorevli mahkemelerin her yil ¢6zmekle yiikimli olduklarr uyusmaziik
sayisi ve bu uyusmazliklar ne kadar stirede ¢ozdiikleri, hukuk devleti olma yolundaki iddia ve
hedeflerin gercekciligini de gosterir. Bu noktada éncelikle idari yarginin is yikind arttiran faktorler
dogru sekilde ve gecikmeksizin tespit edilmeli, daha sonra ise bu sorunlarin ¢cézimdii icin ilgili
birimler tarafindan hizli ve kalici énlemler alinmalidir. Calismada Tiirkiye’'de idarenin yargisal
denetiminin hukuk devleti standartlarina uygun sekilde gerceklesip gerceklesmedigi, idari yargi
mercilerinin is yikid baglaminda ele alinarak Adalet Bakanligi istatistikleri ile Avrupa Adaletin
Etkinligi Komisyonu (CEPE)) raporiari dogrultusunda konuya iliskin somut onerilere yer verilmistir.
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1. Introduction

The administration holds the privilege of exercising public authority, which allows it to
unilaterally produce legal effects. To counterbalance the vulnerable position individuals
may find themselves in due to this privilege, access to judicial remedies against
administrative acts and actions! must be guaranteed. This is particularly crucial to
ensure that arbitrary acts and actions of the administration do not violate individual
rights and freedoms within the framework of public relations. Judicial oversight of the
administration is recognized as a fundamental requirement of the rule of law, primarily
because of its intrinsic relationship with fundamental rights and freedoms, including the
freedom to seek legal remedies (Akyllmaz, Sezginer and Kaya, 2024).

Tirkiye, as one of the countries with an administrative regime, has adopted the
separation of judicial jurisdiction and administrative jurisdiction, ensuring that all
administrative acts and actions are subject to judicial oversight, as constitutionally
guaranteed. Furthermore, Article 125 of the 1982 Turkish Constitution states that
judicial remedies are available against all administrative acts and actions, while also
defining the limits of administrative judicial authority in line with the principle of
separation of powers.

Article 142 of the Constitution states that the establishment, duties, powers,
functioning, and procedural rules of courts shall be regulated by law. In Tirkiye, the
current administrative judicial system was established through three laws: the Council
of State Law No. 2575, the Law on the Establishment and Duties of Regional
Administrative Courts, Administrative Courts, and Tax Courts No. 2576, and the
Administrative Procedure Law No. 2577. All three of these laws came into force on
January 20, 1982. In addition to the Council of State, administrative courts, and regional
administrative courts, the administrative judiciary system also includes specialized tax
courts, which operate independently from general administrative courts. Similarly, within
the Council of State and regional administrative courts, there are administrative litigation
chambers and tax litigation chambers.

LIn Turkish administrative law, there is a distinction between administrative act (idari islem) and administrative
action (idari eylem). This distinction is explicitly included in the Law No. 2577 and is also accepted in the
doctrine. Accordingly, in its simplest definition, an administrative act is a unilateral declaration of will by the
administration to produce legal results by using public power. On the other hand, an administrative action is
defined as the actions of the administration that have physical effects and consequences in the material world
as well as in the legal world. (Gozler, 2019). For more detailed information on administrative acts, see (Erkut,
1990) and for more detailed information on administrative actions, see also (Ayanoglu, 2004).
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This study examines the workload of administrative courts, regional administrative
courts, and the Council of State, as well as the corresponding level of access to justice
in Turkiye. Additionally, in this study, the level of access to justice in Tirkiye will be
analyzed based on the 2023 judicial statistics2 published by the Directorate General of
Criminal Records and Statistics of the Ministry of Justice (Turkiye Cumhuriyeti Adalet
Bakanhgi, 2023) and the reports of the European Commission for the Efficiency of Justice
(CEPEJ). These reports include the general evaluation of the judicial systems of the 46
member states of the Council of Europe (CEPEJ, 2024a) in 2022 and the country profiles
provided therein (CEPEJ, 2024b). It should be noted that the CEPEJ reports provide
significant data regarding the Turkish administrative judiciary's position among Council
of Europe countries, based on criteria such as the number of judges assigned to
administrative courts, the current workload of these courts, and the time required to
resolve cases. Furthermore, this study seeks to reveal the impact of recent political,
social, and legal developments in Tiirkiye on the workload of administrative courts.
Finally, concrete recommendations will be proposed to alleviate the workload of the
administrative judiciary.

2. General Overview of First Instance Administrative Judicial Bodies

Within the framework of Tirkiye's judicial system, administrative courts were established
in 1982 under Law No. 2576 and function as first-instance administrative judicial
bodies. Administrative courts are composed of a president and an adequate number of
members, with court panels consisting of a president and two members. These courts
serve as general jurisdiction courts tasked with resolving all administrative disputes that
are not assigned by law to judicial courts. Additionally, administrative courts do not fall
within the jurisdiction of specialized courts within the administrative judiciary, such as
the Council of State and tax courts (Akyilmaz et al., 2024).

Administrative courts represent the first tier in the judicial resolution of disputes arising
from administrative acts, actions, and contracts. To understand the workload and
caseload intensity of administrative courts, it is essential to consider factors such as the
number of cases filed annually, the number of cases returned following reversals at the
appellate and higher appellate levels, and the average duration required to adjudicate a
case.

2 The numerical data used in this study, unless otherwise specified, were obtained from the publication titled
"Justice Statistics," published in 2023 by the Directorate General of Criminal Records and Statistics of the
Ministry of Justice. See, https://adlisicil.adalet.gov.tr.
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According to the 2023 data from the Republic of Tlrkiye Ministry of Justice, the number
of ongoing cases in administrative courts and the number of cases filed annually in these
courts have shown a significant increase over the past four years. For instance, the total
number of cases in administrative courts was 361,167 in 2020, rising to 498,627 in
2023. Of these, 237,823 cases were initiated in 2019, compared to 337,676 cases in
2023. Interestingly, despite this increase, the average duration of case proceedings in
administrative courts has shortened in 2023 compared to 2020 and 2021. Specifically,
the average time required to adjudicate a case in administrative courts decreased from
244 days in 2020 to 173 days in 2023. On the other hand, the number of cases returned
to administrative courts following reversals by regional administrative courts or the
Council of State has also steadily increased. This trend has had a notable adverse impact
on the workload of administrative courts.

According to CEPE)’s 2022 report (CEPEJ, 2024a, p. 124), Turkiye ranks among the top
Council of Europe member states in terms of the average case resolution and completion
time, which stands at 167 days.3 In Tirkiye, the percentage of cases pending for more
than two years in first-instance courts is 2%, one of the lowest rates among Council of
Europe member states.

Additionally, the total number of cases filed annually (including newly filed and reversed
cases) per 100 people in first-instance courts in Tirkiye is 0.50. This figure is slightly
above the median value of approximately 0.40 for Council of Europe member states. At
this point, it can be asserted that Tirkiye needs to develop permanent and structural
solutions in order to reduce the number of disputes in first-instance administrative
courts.

2.1. Workload Arising from Disputes under Law No. 6458

According to Ministry of Justice data, when disputes in administrative courts are
analyzed in terms of their nature and the legislation they pertain to, disputes arising
from Law No. 6458 on Foreigners and International Protection rank first. Law No. 6458
was enacted in 2013 to address the fragmentation in the legislation concerning asylum
seekers and refugees. Under this law, there has been a significant increase in recent
years in disputes stemming particularly from administrative actions related to
applications for international protection (Ocak, 2019). For instance, based on case index
data for cases filed during the year, the number of lawsuits filed in 2023 is 24 times
higher than the number of cases filed in 2015. It should also be noted that out of the

3 The average case completion time in Council of Europe member states is 396 days (CEPEJ, 2024a).
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498,627 cases in administrative courts in 2023, 98,080 originated from disputes under
Law No. 6458.4

As a result of the significant increase in the number of disputes arising from Law No.
6458, the average duration of these cases has progressively increased. Namely, while
the average resolution time for disputes under Law No. 6458 was 85 days in 2015, this
duration rose to 168 days in 2023. It is beyond doubt that this situation is closely linked
to the large number of individuals subject to Law No. 6458, particularly those residing
in Turkiye due to the ongoing civil war in Syria, as well as the high volume of
administrative actions taken concerning these individuals. Furthermore, it should be
emphasized that the increase in the number of lawsuits has been paralleled by a steady
rise in the average case duration for these disputes.

2.2. The Impact of the February 6 Earthquakes on Administrative Judiciary

The most significant event affecting Tirkiye in 2023 was undoubtedly the earthquakes
centered in Kahramanmaras on February 6, 2023. In addition to the numerous adverse
consequences these earthquakes brought, they also imposed a substantial burden on
the legal system. According to data from the Ministry of Justice, the number of disaster-
related lawsuits filed in administrative courts increased dramatically, from 1,621 cases
in 2022 (Turkiye Cumhuriyeti Adalet Bakanhgi, 2022) to 42,254 cases in 2023.

To partially mitigate the impact of the February 6 earthquakes on the workload of the
administrative judiciary, the Ministry of Justice established new administrative courts in
various provinces within the earthquake-affected region on different dates. In this
context, the Osmaniye Administrative Court was established through a decision
published in the Official Gazette on April 8, 2023. Subsequently, through another
decision published in the Official Gazette on October 27, 2023, a total of 20 additional
administrative courts were established across nine provinces in the earthquake zone.
These measures aimed to alleviate the burden placed on the administrative judiciary by
earthquake-related cases.

The increase in the number of lawsuits arising from administrative actions established
after the February 6 earthquakes has created the need for a new judicial procedure that
allows for faster resolution compared to the ordinary judicial process provided under

4 In terms of the number of cases in administrative courts, the second most common category of disputes
pertains to issues related to civil servants, with 82,089 cases, while the third most common category involves
full remedy actions with 51,213 cases.
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Law No. 2577 on Administrative Judicial Procedures (Cinarli, Bilgin, Avcioglu Aksoy,
Captug Dilek, 2023). In this regard, Provisional Article 11, added to Law No. 2577
through Law No. 7471 published in the Legal Gazette on November 9, 2023, represents
a significant step toward implementing an expedited judicial procedure. This legal
regulation introduces distinct rules, deviating from the general judicial procedure
prescribed in Law No. 2577, for annulment cases filed against administrative actions
based on damage assessment reports related to the aftermath of the February 6
earthquakes.> The aim of Provisional Article 11 is to accelerate judicial proceedings for
these specific disputes. However, it is evident that the administrative courts established
in the earthquake-affected regions must become operational as soon as possible to
achieve this objective (Cinarli et al., 2023).

3. Regional Administrative Courts

Regional administrative courts, established in 1982 under Law No. 2576, were initially
tasked with reviewing "objection" applications against decisions of first-instance courts
prior to the legal amendments of 2014 (Simsek, 2016). With the aim of reducing the
workload of the administrative judiciary, these courts began functioning as appellate
bodies on July 20, 2016, marking the transition to a three-tier judicial system in
administrative law (Keskin, 2016). Consequently, the appellate process became a general
and ordinary legal remedy available against first-instance court decisions
(Karahanogullari, 2019; Ulusoy, 2020).

Decisions rendered by regional administrative courts upon appellate review may only be
subject to further appeal before the Council of State (Danistay) in cases explicitly
specified under Law No. 2577. A key distinction between the appellate and cassation
processes in administrative judiciary is that while cassation involves only a review of
legality, the appellate process entails both substantive and legal review (Caglayan,
2022).

Following this reform, the role of regional administrative courts within the administrative
judiciary expanded significantly. These courts consist of at least two chambers one
administrative and one tax. The number of chambers may be increased or decreased by

5> In this context, under Provisional Article 11, the preliminary examination period for filed cases has been
reduced to 10 days, while the periods for submitting a defense, filing an appeal, and responding to an appellate
petition have been shortened to 15 days. Additionally, it has been stipulated that objections cannot be raised
against decisions regarding requests for a stay of execution.
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the decision of the Council of Judges and Prosecutors (HSK), upon the recommendation
of the Ministry of Justice.

An analysis of recent data provided by the Ministry of Justice on regional administrative
courts reveals a notable increase in both the average duration of case resolution and the
case completion rate over the years. For example, the average time required to resolve
a case in the administrative litigation chambers of these courts rose from 149 days in
2020 to 194 days in 2023. Conversely, the case completion rate increased significantly
during the same period, from 84.1% to 104.4%. Additionally, the number of cases carried
over from the previous year in the administrative litigation chambers of regional
administrative courts has been steadily increasing since 2018. Another critical indicator
of the workload in these courts is the number of cases assigned per judge. In 2020, the
number of cases per judge was 763, which escalated to 1,033 by 2023. It is noteworthy
that approximately 66% of these cases consist of newly filed cases in regional
administrative courts. This figure represents the second-highest case among all judicial
bodies, following the Constitutional Court.

According to data from the CEPEJ, the total number of cases (including newly filed cases
and those carried over from the previous year) per 100 individuals in regional
administrative courts in Tirkiye is 0.41 (CEPEJ, 2024b). This figure, which significantly
contributes to the heavy workload of regional administrative courts, is far above the
median value of approximately 0.1 among Council of Europe member states for this
criterion. On the other hand, the proportion of cases pending for more than two years
in Tirkiye’'s regional administrative courts is 2% (CEPEJ, 2024a), demonstrating that
Tirkiye is in a more advanced position compared to many other Council of Europe
member states.

3.1. Workload of the Ankara and Gaziantep Regional Administrative Courts

An analysis of the Ministry of Justice’s 2023 data for individual regional administrative
courts reveals that the Ankara Regional Administrative Court is under a significantly
heavier workload compared to the other eight regional administrative courts in Tirkiye.
Specifically, approximately 37% of the 366,905 total cases, amounting to 135,595 cases,
in the administrative litigation chambers of regional administrative courts across the
country were handled by the Ankara Regional Administrative Court in 2023.

The primary factor contributing to this disproportionate workload is undoubtedly the
high number of cases adjudicated in Ankara’s administrative courts under the general
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jurisdiction rule stipulated in Article 32 of Law No. 2577. This is because the Ankara
Regional Administrative Court is responsible for the appellate review of decisions
rendered by Ankara’s administrative courts in cases filed against administrative actions
taken by central government bodies and numerous other public institutions.
Consequently, the workload of the Ankara Regional Administrative Court has reached a
substantial level.

Another regional administrative court facing a significant workload is the Gaziantep
Regional Administrative Court.6 In fact, the administrative litigation chambers of the
Gaziantep Regional Administrative Court handle more cases than the combined total in
the administrative litigation chambers of the Adana, Samsun, and Erzurum Regional
Administrative Courts.” The primary factor contributing to this heavy workload is the
disputes arising from Law No. 6458 on Foreigners and International Protection.
Additionally, the Gaziantep Regional Administrative Court is the designated appellate
body for first-instance court decisions from several provinces, including
Kahramanmaras, Adiyaman, and Malatya, which were heavily affected by the February 6
earthquakes. This factor further increases the court’s workload. In light of these
challenges, the decision of the Council of Judges and Prosecutors to assign the 7th and
9th administrative litigation chambers of the Gaziantep Regional Administrative Court
exclusively to disaster-related cases (Turkiye Cumhuriyeti Hakimler ve Savcilar Kurulu,
2023) is a significant and prudent step toward managing this burden.

3.2. Regulations on Monetary Thresholds for Appeals and Cassation in Administrative
Judiciary

The number of cases carried over to the next year in the administrative litigation
chambers of regional administrative courts consistently increased until 2023. However,
there was a partial decrease in the number of cases carried over from 2023 to 2024.
This decrease is primarily attributed to the fact that the number of new cases filed in
2023 was approximately 28,000 fewer than in 2022. One of the main reasons for the
reduction in case numbers in 2023 is the adjustment of the monetary threshold for
appeals pursuant to the relevant legislation. The revaluation rate for 2022 was applied
at 122.93%, resulting in an increase in the monetary threshold for filing appeals from

6 In 2023, the number of cases in the administrative litigation chambers of the Gaziantep Regional
Administrative Court was 53,129.

7In 2023, the number of cases in the administrative litigation chambers of the Adana Regional Administrative
Court was 13,637; in the Samsun Regional Administrative Court, it was 12,628; and in the Erzurum Regional
Administrative Court, it was 25,492.
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9,000 TL to 20,000 TL. This development significantly impacted the volume of appeal
cases. Moreover, it should be emphasized that the uncertainty regarding the effective
date for applying the monetary threshold contributed to an increase in the number of
final administrative court decisions.

In this context, the Constitutional Court's annulment of the monetary threshold
regulations for appeals and cassation in Law No. 2577 (Turkiye Cumhuriyeti Anayasa
Mahkemesi, K. 2023/184 and K. 2023/142) is a noteworthy development. The annulled
provisions had created uncertainty regarding which monetary threshold should be
applied when filing appeals in administrative judiciary proceedings (Usta, 2024). This
uncertainty affected the stage at which decisions by administrative judicial bodies
became final. Additionally, the annulled provisions in Law No. 2577 imposed limitations
on the right to seek legal remedies and the freedom to seek justice for the parties
involved in disputes (Yilmaz, 2023; Ulusoy, 2024). This, in turn, had implications for the
workload of the courts. In response, the legislature considered the Constitutional Court’s
decisions and amended Law No. 2577 through Law No. 7524, published in the Official
Gazette on August 2, 2024. Following this amendment, the monetary thresholds
specified for legal remedies are now determined based on the date on which
administrative or regional administrative courts render their final decisions. This
amendment effectively resolved the existing uncertainty regarding which monetary
threshold to apply when seeking legal remedies in administrative courts.

4. The Council of State

The history of the Council of State (Danistay) dates back to the Ottoman absolutist
period, specifically to the “Slra-yi1 Devlet”, which was officially inaugurated on May 10,
1868 (Ozdes, 1968). While the Sira-yi Devlet primarily undertook non-judicial functions
during this period, it also exercised judicial authority in matters such as civil servant
trials and "resolving disputes between the government and individuals" (Karahanogullari,
2005). Due to the political conditions of the time, the activities of the Slra-yi Devlet
were interrupted from 1922 to 1927. However, it gained its first constitutional basis with
the 1924 Constitution (Eraslan, 2020), and Law No. 669 on its establishment entered
into force on December 7, 1925. Its organizational structure was later revised under Law
No. 3546 on the Council of State (Slra-yi Devlet), enacted in 1938. With the 1961
Constitution, the institution was renamed the Council of State (Danistay), and its primary
function was defined as judicial function, with its administrative duties reduced to an
exceptional level (Sezginer, 2017). The organizational structure of the Council of State
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during the 1961 Constitution period was established by Law No. 521, which came into
force on December 31, 1964.

Similar to its status under the 1961 Constitution, the Council of State is included in the
"Judiciary" section among the “Higher Courts” in the 1982 Constitution. The duties,
structure, functioning, and personnel of the Council of State are regulated by the Council
of State Law No. 2575, enacted on January 6, 1982, and still in force today. Although the
Council of State performs certain administrative functions, as outlined in Article 24 of
the Council of State Law, where it acts as a first-instance court in specific disputes, the
vast majority of its workload consists of cases it handles as a cassation authority in
administrative judiciary (Eraslan, 2020).

According to the 2023 data from the Ministry of Justice, the number of cases per judge
in the Council of State decreased from 889 in 2015 to 518 in 2023. Similarly, the number
of cases carried over to the following year steadily declined, from 264,358 in 2016 to
112,827 in 2023. It is noteworthy that the number of new cases filed in the Council of
State peaked in 2016, the year of the July 15 coup attempt, reaching 270,463 cases.
However, this figure dropped significantly to 87,948 in the following year, a change
undoubtedly resulting from the activation of regional administrative courts as appellate
bodies in July 2016. Additionally, after the start of the pandemic, the number of new
cases filed in 2021 increased by approximately 29,000 compared to the previous year.
The number of cases carried over from the previous year in the Council of State also
peaked in 2017 before beginning a steady decline. The average time required to resolve
a case in the Council of State similarly peaked after July 15, reaching 749 days, but
dropped to 377 days by 2023. These data indicate that while the workload of the Council
of State has increased during certain periods, there is a general trend toward reduction.
In terms of decisions rendered in 2023, the Council of State issued a total of 114,923
decisions as a cassation authority. Approximately 48% of these upheld the appealed
decision, while around 9% resulted in reversals. This demonstrates the accuracy of
decisions made by regional administrative courts during appellate review, underscoring
their overall effectiveness.

According to CEPEJ data, the total number of cases in the Council of State per 100
individuals annually (including newly filed and carried-over cases) is 0.104. This figure
is significantly above the median value of approximately 0.04 among Council of Europe
member states for this criterion (CEPEJ, 2024b). On the other hand, the proportion of
cases pending for more than two years in the Council of State is 28% (CEPEJ, 2024a),
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which is considerably higher compared to administrative and regional administrative
courts. Regarding this criterion, Tirkiye is in a better position than Italy, Albania, and
Croatia among Council of Europe member states. However, due to insufficient data
provided to the Commission (CEPEJ, 2024a), a comprehensive evaluation of member
state rankings is not feasible.

5. Conclusion

The judicial oversight of the acts and actions of public legal entities, which have the
power to unilaterally create legal effects through the exercise of public authority, is an
indispensable part of the rule of law. The most critical condition for the effective and
healthy functioning of the administrative judiciary is to protect fundamental rights and
freedoms and act in accordance with the principle of the rule of law in the execution of
administrative acts and actions. By doing so, the number of disputes brought to the
judiciary will decrease, enabling the administrative judiciary system to operate more
efficiently. Indeed, according to data provided by the Ministry of Justice, the average
annulment rate in annulment lawsuits filed in the administrative judiciary in Turkiye over
the past four years is approximately 29%. This figure highlights that a significant portion
of the workload in the administrative judiciary stems from unlawful administrative
actions. Therefore, it is evident that both the qualifications of newly appointed public
officials and the competence of existing public personnel must be enhanced.
Consequently, decision-makers will need to exercise greater diligence in their actions
and decisions.

Furthermore, both the legislative body and institutions such as the Ministry of Justice
and the Council of Judges and Prosecutors (HSK) must take timely measures to ensure
that administrative cases are resolved with minimal expense and as swiftly as possible,
as mandated by Article 141 of the Constitution. In this regard, it is crucial that
administrative courts established in 2023 and 2024, but not yet operational, commence
their activities without delay. Additionally, to alleviate the heavy workload of the Ankara
and Gaziantep Regional Administrative Courts, the establishment of new regional
administrative courts would be a prudent step. In order to reduce the number of lawsuits,
it may also be worth considering making alternative dispute resolution methods more
functional for disputes falling under the administrative judiciary. Ensuring that
administrative bodies act in compliance with the law without requiring court intervention
or resolving disputes between the administration and individuals without resorting to
litigation, could significantly reduce the burden on the administrative judiciary. In
particular, the introduction of an effective and expedited administrative remedy before
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litigation should be prioritized for disputes arising from Law No. 6458, which constitute
a significant workload for administrative courts. Furthermore, it is evident that
applications to the Ombudsman Institution could also contribute to reducing the number
of lawsuits.

The Council of Judges and Prosecutors must fulfill its duties with precision, particularly
regarding changes to judicial jurisdictions, specialization, and increasing the number of
chambers in courts. This requires meticulous planning and well-founded assessments.
In this context, ensuring specialization in the administrative courts of Ankara and
Istanbul, as well as providing judges in these courts with geographical tenure, could
yield positive outcomes. Such measures would not only facilitate quicker and easier
access to justice through administrative courts but also contribute to enhancing the
competency of administrative judges. Furthermore, improving the current state of the
administrative judiciary in line with the proposed recommendations would undoubtedly
play a significant role in advancing Tiirkiye’s adherence to the standards of the rule of
law.
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Abstract: There are two types of lawsuits in Turkish Administrative Procedural Law, namely
annulment lawsuit and full remedy lawsuit. In full remedy lawsuits, the compensation requested is
both pecuniary and non-pecuniary. The amendment of pleadings in full remedy lawsuits can be used
by increasing the requested amount once until the final decision. This possibility to increase the
amount of the claim has been introduced later in the Turkish Administrative Judicial Procedure Law.
After the introduction of this regulation, it has been discussed whether it can be applied to non-
pecuniary damages claims. In order to express these, we will first examine the concept of
amendment in civil procedure law in general and its application by substantiating with the Court of
Cassation rulings. Then the Council of State will be set forth. Subsequently, we will express our views
on this area of debate, where the judicial and administrative judiciary have different decisions, that
amendment in non-pecuniary damages should be possible in terms of administrative judiciary, that
although it is made once as a rule, it can be made again in case new events arise, that this right
should sometimes be recognized at the appeal stage too, and that this request can be asserted later,
even if it is not included in the first petition.

Keywords: Turkish Administrative Judicial Procedure Law, Non-Pecuniary Damages, Mental Harm,
Amendment, Increasing the Value of the Case

Oz: Tiirk Idari yargilama hukukunda iki tip dava bulunmakta olup bunlar iptal davasi ve tam yargi
davasidir. Tam yargi davalarinda talep edilen tazminat hem maddi hem manevi yonden olmaktadir.
Tam yargi davalarinda islah imkani da kural olarak yargilama asamasi devam ederken meydana gelen
gelismelere gore, nihai karar verilinceye kadar talep edilen miktarin bir kez artirilabilmesi suretiyle
kullanilabilmektedir. Bu artirma imkani Tiirk [dari Yargilama Hukuku’nda sonradan getirilmis bir
diizenlemedir. Bu diizenleme getirildikten sonra manevi tazminat talepleri bakimindan da bunun
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uygulanip uygulanamayacagi tartisilmistir. Bunlari ifade edebilmek icin énce genel olarak medeni
usul hukukundaki 1slah miiessesesini ve uygulamasini da Yargitay kararlarindan ornekler vererek
inceleyecegiz. Sonra Danistay yaklasimindan soz edecegiz. Akabinde, adli yarg: ve idari yarginin
farkli yénde kararlarinin bulundugu bu tartisma alaninda idari yargr bakimindan manevi tazminatta
1slahin mimkiin olmasi gerektigi, kural olarak bir kez yapilsa da yeni olaylarin ortaya ¢ikmasi
durumunda yeniden yapilabilecegdi, istinaf asamasinda da bu hakkin bazen taninmasi gerektigi, itk
dilekcede yer almasa dahi bu talebin sonradan ileri stirtilebilecegine dair goriislerimizi ifade
edecegiz.

Anahtar kelimeler: Tiirk fdari Yargilama Hukuku, Manevi Zarar, Manevi Tazminat, Islah, Dava
Degerinin Artirilmasi

1. Introduction

Amendment is defined as "to make something better, to correct, to improve, to partially
or completely correct a procedural action taken by one of the parties in the case" in the
Ministry of Justice's legal dictionary!. The concept of amendment is basically regulated
in Articles 176 and following of the Code of Civil Procedure No. 6100. The phrase "Each
party may partially or completely amend the procedural actions it has taken" appears in
paragraph 1 of Article 176. Thus, the meaning of amendment is expressed. In the
Administrative Judicial Procedure Law No. 2577, amendment of pleadings was added to
Article 16 of the Law with the alteration made in 2013. Accordingly, "However, the
amount stated in the petition for full judgement may be increased for one time only by
paying the fee until the final decision is made, regardless of the time limit or other
procedural rules, and the petition for increasing the amount shall be notified to the other
party to respond within thirty days." Thus, while previously there was no possibility to
increase the value of the case in the administrative judiciary, with this regulation, the
right to amend pleadings has been granted in administrative judiciary. The amendment
of pleading allows the plaintiff to bring before the court with a new petition any matter
that was not raised, forgotten, miscalculated or unknown to the plaintiff at the time of
filing the lawsuit.

There are also distinctions regarding at which stage of the lawsuit and on which subject
the amendment can be made. In other words, whether or not amendment can be made
comes to the agenda in both pecuniary and non-pecuniary damages claims. Therefore,
in this study, we will examine the legal status of the concept of amendment in both the
judicial and administrative judiciary. Subsequently, we will explain the meaning of non-
pecuniary damages and the conditions for claiming them. Then, we will explain whether

! (online) https://sozluk.adalet.gov.tr/ISLAH, Accessed by 20 November 2024
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the non-pecuniary damages can be increased by amendment in cases claiming non-
pecuniary damages. We will discuss the decisions of the Council of State's and the Court
of Cassation's on this subject. By pointing out the different approaches, we will finally
explain our views and opinions on the subject.

2. Non-Pecuniary Damages and Amendment (of Pleadings) in Civil

Procedure Law

Although an amendment is defined as "improving or correcting something, it should be
noted that judicial law gives it more specific and technical meanings. For instance,
revising the calculation or fixing an error in a judgment's drafting are not qualified as
amendment of pleadings. Amendment, on the other hand, is the modification and
reformation of the content of the claims and defences put forward by the parties
(Pekcanitez, Ozekes, Akkan and Tas Korkmaz, 2017). In other words, amendment of
pleading is the submission of a claim that has not been mentioned before, or the
alteration of the content and amount of a claim that has been mentioned.

After the reply and second pleadings are mutually filed, the parties are not permitted to
change or expand their claims and defences, according to Article 141 of Law No. 6100.
The second paragraph lists two possible exceptions to this rule: The other party's
consent and the amendment. From this point, we understand that if other party does
not expressly consent, the only way to remove an issue from being subject to the
prohibition on the extension and alteration of claims and defences and to make it subject
to the trial, is amendment. However, partial or full amendment of pleadings are only
taken into account in relation to "procedural” transactions that are carried out by the
parties, as stated in Article 176 of Law No. 6100 (Tulumlu, 201 3). But according to other
views, this is untrue, and any matter falling under the prohibition's purview can be
amended to bring it before the court, not just procedural transactions (Atali, Ermenek
and Erdogan, 2024). As it is understood, the corrections that occur during the process
prior to the prohibition starting or that have the other party's consent do not require an
amendment of pleading. Reaching the material reality (justice) at the conclusion of the
judgment is the aim of the amendment (Arslan, Yilmaz, Taspinar Ayvaz, Hanagasi and
2022). Because the proceedings will be continued and concluded based on an incorrect
procedural procedure or clause if there is no chance for amendment. This evaluation is
contrary to law and justice.

Amendment is a one-time remedy. Therefore, regardless of whether it is partial or
complete, the plaintiff or the defendant may use this possibility only once within the
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period stipulated in the legislation (Cinarli and Agar, 2017). Regardless of the type of
lawsuit, the amount of the lawsuit can be increased or decreased, according to the civil
procedure doctrine (Kara, 2017) and the opposite opinion states that the amount of the
lawsuit cannot be decreased through amendment, instead, partial waiver or partial
withdrawal of the lawsuit will be used (Arslan et al., 2022). According to civil procedure
law, the allotted time frame is the amount of time until the fact finding stage is
concluded. The amendment request may be submitted up until this point. When does
the inquiry conclude, then? There are five fundamental steps in the process, as stated in
Law No. 6100. These include the following: petition exchange (Articles 118-136),
preliminary examination (Articles 143-293), termination of the investigation and oral
proceedings (Articles 184-186), and judgment (Article 294 et seq.). Regulations 184 and
185 of the Law govern the process for ending the investigation. Accordingly, at the end
of the investigation, the court asks for explanations from the parties for the entire
investigation, and after these explanations, if it concludes that there is no situation that
requires further investigation, it terminates the fact finding stage and notifies
(announces) this to the parties. Naturally, the precise time of investigation termination
becomes problematic when the court panel fails to fulfil the duties outlined in this
provision, even though the law clearly regulates the time of investigation termination.
For this reason, the obligations in these provisions regarding the termination of the
investigation must be fully satisfied to clearly establish the timeframe. Article 357 of Law
No. 6100 states that there is no chance of amendment during the appeal stage; however,
since there is a re-investigation, it is also stated that the possibility of amendment
should be permitted during the appeal stage (Pekcanitez et al., 2017). In cases where
re—investigation is conducted, it is stated that amendment should be permitted under
specific conditions, but at the Court of Cassation stage, amendment is not possible
because only legal control is exercised at that stage (Atal et al., 2024):

Amendment can be requested orally or in writing because it is a legal right. The court's
or the other party's acceptance is not a prerequisite for using this option. That is to say,
if the party requesting the pleading amendment does so in compliance with the law and
meets the requirements, the request cannot be denied. However, this, of course, does
not mean that the amendment request will not undergo any preliminary inspection.
Because this right, which can be used only once, must be used in accordance with the
law (Pekcanitez et al., 2017). If the court finds that the amendment application was
made in bad faith, Article 182 of Law No. 6100 states that the applicant will be subject
to both a disciplinary fine and compensation. Nonetheless, the Court of Cassation
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acknowledges the option to amend later if the amendment application is found to be
null and void; this is not regarded as a second amendmentz.

Whether the amendment can be used to recover non-pecuniary damages in addition to
pecuniary damages is one of the main questions of our research. Unlike pecuniary
damages, non-pecuniary damages, which is an institution of the law of liability with its
own specific characteristics, is the amount assessed by the court to compensate for the
mental harms (emotional distresses). The suffering, grief, and other negative emotions
experienced by the party whose personal rights have been infringed upon constitute
mental harm (Aridemir, 2008). It is a fact that mental harm cannot be measured in
monetary terms. However, this is anticipated in order to guarantee that, using the court's
discretion, a fair amount of money is paid to the harmed party in order to partially ease
their pain and suffering without leading to enrichment. The question of whether it is
possible to increase the non-pecuniary damages resulting from this pain and sorrow
either before the lawsuit is filed or after it is filed needs to be examined because the
judicial and administrative judiciary have reached differing conclusions on the matter.

3. Approach of the Court of Cassation

It should be noted that the Court of Cassation has three distinct stances on the question
of whether non-pecuniary damages are amendable. In its first approach, the Court of
Cassation has decided for many years that the non-pecuniary damages are a single and
indivisible whole, and therefore cannot be amended3. According to the Court of
Cassation's second approach, the requested non-pecuniary damage may be increased
in light of new information discovered after the lawsuit process began. It also
occasionally emphasized that the case should be accepted and decided as an additional
lawsuit, which means that the non-pecuniary damage may also be amended4. According
to the third approach, non-pecuniary damages are a distinct claim that must be pursued

2 21st Civil Chamber of the Court of Cassation, E. (File number): 2014/10685, K. (Decision Number):
2014/25208, K.T. (Decision Date): 25.11.2014, Lexpera.

3 2nd Civil Chamber of the Court of Cassation, E. 2012/1678, K. 2020/21498, K.T. 17.09.2012, Kazanci
Bilgi Bankasi.

4 "In the light of these explanations, when the concrete case is examined, there is no legal obstacle for the
plaintiffs to request non-pecuniary damages by amendment in the case duly filed by the plaintiffs. The
court's assessment that a right that was not initially claimed cannot be claimed by amendment at the trial
stage is incorrect. While the court should examine the merits of the claim for non-pecuniary damages and
make a decision according to the result... thus, decision had to be reversed." 4th Civil Chamber of the
Court of Cassation, E. 2012/5120, K. 2013/4672, K.T. 14.03.201 3, Kazanci Bilgi Bankasl.
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in a different lawsuit; as such, they cannot be added to the lawsuit through amendment
if they were not requested at the outset>.

3.1. The First Approach Regarding the Inability to Increase the Non-Pecuniary Damages
by Amendment

In the dispute subject to the decision of the Court of Cassation dated 25.06.2024, the
plaintiff party in the divorce case increased the amount of both pecuniary and non-
pecuniary damages by amendment and the court of first instance accepted this
amendment request. However, the Regional Court of Appeal overturned the local court's
ruling, declaring that "it is erroneous to award 40.000,00 TL non-pecuniary damages by
exceeding the woman's initial request because it is not possible to increase the amount
of non-pecuniary damages by amendment in accordance with the principle of
indivisibility of non-pecuniary damages.". Upon appeal, the Court of Cassation upheld
the decision of the Regional Court of Appeal and therefore accepted that the non-
pecuniary damages are a whole and that the amount initially demanded cannot be
increased later5. Reiterating that a properly filed lawsuit is required for an amendment,
the Court of Cassation has determined that neither the non-pecuniary damages not
claimed in the lawsuit petition, nor the amount of non-pecuniary damages stated in the
lawsuit petition can be increased by amendment?. The Court of Cassation states that the
grief and sorrow suffered due to an unlawful act is the feeling that should be felt at the
time of that act. In other words, by spreading the sorrow and pain over time, it states
that it is not possible to divide the non-pecuniary damages, to make some of them the
subject of the lawsuit and to reserve the rest. Therefore, the court decides that non-
pecuniary damages cannot be divided and must be claimed at onces.

3.2. The Second Approach Regarding the Possibility of Increasing the Non-Pecuniary
Damages by Amendment

According to the Court of Cassation’s approach, a claim for non-pecuniary damages may
be included in the petition regarding the amendment of a claim regardless of whether it
was asked for in the initial petition. For example, in a dispute, the plaintiff requested the

5 22nd Civil Chamber of the Court of Cassation, E. 2020/190, K. 2020/1382, K.T. 03.02.2020, Kazanci Bilgi
Bankasi.

6  2nd Civil Chamber of the Court of Cassation, E. 2023/6771, K. 2024/4833, K.T. 25.06.2024, Lexpera.

7 17th Civil Chamber of the Court of Cassation, E. 2016/10831, K. 2017/1213, K.T. 09.02.2017, Kazanci
Bilgi Bankasi.

8  21st Civil Chamber of the Court of Cassation, E. 2014/10685, K. 2014/25208, K.T. 25.11.2014, Lexpera,
For a similar decision, see 11th Civil Chamber of the Court of Cassation, E. 2009/912, K. 2009/6146, K.T.
21.05.2009, Lexpera.
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collection of 1000 TL pecuniary damages in its lawsuit petition and wanted to secure
their rights by stating in petition for amendment that without prejudice to the rights
regarding the excess, and the collection of non-pecuniary damages from the defendant
jointly and severally, together with legal interest from the date of the incident. The
Regional Court of Appeal overturned the local court's ruling that a petition of amendment
could not be used to request an issue that was not covered in the initial petition. It has
also been acknowledged by the Court of Cassation that a petition for amendment may
be used to assert non-pecuniary damages. The Court of Cassation stated that the
Regional Court of Appeal should appreciate the amount of non-pecuniary damages at a
rate that guarantees deterrence as well as a sense of satisfaction when determining the
amount of compensation and decided that the Regional Court of Appeal’ judgement did
not reach up to that level in terms of compensation. When exercising this discretionary
power, the judge should consider the nation's economic situation, the social and
economic circumstances of the parties, the money's purchasing power, the parties' ratio
of fault, the seriousness of the incident, and, in line with the evolving legal framework,
the rate at which it should be valued in order to elicit both deterrence and satisfaction.
As can be seen, the Court of Cassation continued to take a different stance in this case
as opposed to the General Assembly of Civil Chambers' 2016 decision.

In a different case, the Court of Cassation determined that even though the amendment
petition for non-pecuniary damages was not requested at the outset of the lawsuit, it
was filed by paying the application fee and the proportionate fee. As a result, the petition
should be accepted as an additional lawsuit, and the request for non-pecuniary damages
should be decided upon. The amendment can then be made and accepted as an
additional lawsuit?. In other words, in the second approach, the Court of Cassation has
accepted the amendment, but in the third approach below, it has determined that it will
not be accepted because the non-pecuniary damages that were claimed later are the
focus of another lawsuit0.

9 21st Civil Chamber of the Court of Cassation, E. 2018/3449, K. 2019/2821, K.T. 11.04.2019, Lexpera.

10 For the decision of the Court of Cassation upholding the decision of the Regional Court of Appeal in a
similar direction, see 10th Civil Chamber of the Court of Cassation, E. 2023/6068, K. 2013/13459, K.T.
26.12.2013, Lexpera; In another decision, the Court of Cassation rejected the claim for non-pecuniary
damages made by way of amendment petition due to the fact that the required application fee was not
paid. In other words, the Court of Cassation stated that if the fees had been paid, a decision should be
made on the claim for non-pecuniary damages through amendment. See 10th Civil Chamber of the Court
of Cassation, E. 2022/12381, K. 2024/2365, K.T. 06.03.2024, Kazanci Bilgi Bankasi.
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3.3. The Third Approach Regarding the Request for Amelioration of Non-Pecuniary
Damages as Other Claims

In the case brought before the Court of Cassation, General Assembly of Civil Chambers
on June 15, 2016, where the plaintiff was hurt when the defendant's compressor
exploded during the slaughter of an animal. The plaintiff demanded monetary damages
and in the ensuing amendment request, he sought non-pecuniary damages in addition
to increasing the amount claimed as pecuniary damages. The plaintiff included non-
pecuniary damages in the amendment request even though it was not included in the
initial lawsuit petition. The Court of Cassation, in its decision'!, stated that:

"An amendment is a modification or extension of a transaction that is the subject of the
lawsuit, meaning that the transaction is one that has been included in the lawsuit
petition. What has never been included in the statement of claim cannot be expanded
upon or changed, i.e., partially amended. (...) It is legally impossible to add something
that is not the focus of the case into it and use amendment to make it the focus of the
lawsuit. Only monetary damages is at stake in the lawsuit seeking damages based on
the tort'’s cause, for the reasons previously mentioned. Non-pecuniary damages shall be
a separate claim that is not the focus of the lawsuit. They cannot be the subject of the
amendment for this reason, in other words, the majority of votes supports that the non-
pecuniary damages, which were not originally sued in the case in question and are being
added to the case with the amendment constitutes a separate claim and will be the focus
of a different case. In fact, similar principles were also accepted in the General Assembly
of Civil Chambers' decision dated June 29, 2011, which was numbered 2011/1-364-
453 E. / K. The decision states that the amendment petition in a lawsuit filed for
pecuniary damages cannot include a claim for non-pecuniary damages. It is unlawful to
file a lawsuit through amendment for a matter that was not the focus of the original
lawsuit, according to the Court of Cassation, which upheld this stance in a number of
rulings over the following years'2. However, in its decision dated 2021, the General

11 Court of Cassation General Assembly of Civil Chambers, E. 2014/4-1193, K. 2016/800, K.T. 15.06.2016,
Kazanci Bilgi Bankasi.

12 See 22nd Civil Chamber of the Court of Cassation, E. 2017/18756, K. 2018/26345, K.T. 05.12.2018; 15th
Civil Chamber of the Court of Cassation, E. 2019/3022, K. 2019/5107, K.T. 11.12.2019, Kazanci Bilgi
Bankasi; 17th Civil Chamber of the Court of Cassation, E. 2019/2082, K. 2020/7164, K.T. 17.11.2020,
Kazanci Bilgi Bankasi; 8th Civil Chamber of the Court of Cassation, E. 2020/1172, K. 2020/7490, K.T.
24.11.2020, Kazanci Bilgi Bankasi; 3rd Civil Chamber of the Court of Cassation, E. 2020/5139, K.
2021/4821, K.T. 28.04.2021, Kazanci Bilgi Bankasi; 3rd Civil Chamber of the Court of Cassation, E.
2020/5021, K. 2021/7476, K.T. 28.06.2021, Kazanci Bilgi Bankasi; 11th Civil Chamber of the Court of
Cassation, E. 2022/4227, K. 2023/6388, K.T. 02.11.2023, Kazanci Bilgi Bankasi; Court of Cassation 1st
Civil Chamber, E. 2023/1004, K. 2024/4007, K.T. 30.05.2024, Kazanci Bilgi Bankasi.



Thoughts Regarding Amendment in Non-Pecuniary Damages on Turkish Administrative Judicial... 23

Assembly of Civil Chambers adopted an approach similar to the second approach that
was explained under the heading (3.2.) above. The court considered and granted the
amendment request as a correction of the amount claimed, rather than as a new
lawsuit!3.

As is evident, there is no agreement within the Court of Cassation regarding the
treatment of the concept of amendment. Because even though the Court of Cassation
essentially uses the three methods listed above, the Court is also able to make decision
that are similar to or different from these methods. According to our analysis, there are
more rulings that state that non-pecuniary damages cannot be raised through an
amendment request, but there are also a lot of rulings that go the other way. Since we
will discuss our thoughts on the acceptance or rejection of the request for a change in
non-pecuniary damages at the end, it will be sufficient to include them under this
heading.

4. Non-Pecuniary Damages and Amendment in Administrative Judicial

Procedure Law

Although the judicial judiciary upholds the same position which was previously
described, the administrative judicial procedural law opts a slightly different position.
Since the amendment procedure was introduced in 2013 with the addition of the phrase
to paragraph 4 of Article 16, the Administrative Procedure Law No. 2577 did not mention
the amendment provisions in Article 31. Before the addition of this paragraph, there
were different opinions in the legal doctrine regarding the applicability of amendment
in administrative judiciary and likewise the Council of State did not accept amendment
as an institution (Cinarli and Agar, 2017). However, according to the Constitutional
Court, the legislator had the right to decide whether or not to amend Article 31 of Law
No. 2577'4. Nevertheless, the institution of amendment was first used in the
administrative judiciary in 2013, following the amendment of Law No. 2577.

13 "(..) with this decision, the increase in the amount through amendment is not considered as an additional
lawsuit and is only considered as a change in the amount written in the statement of claim, in other words,
as a correction of this amount. As a result of this decision, it is no longer possible to consider the
amendment for an increase in the amount as an additional lawsuit, and it should be accepted as a correction
of the amount in the statement of claim.(...)' See Court of Cassation General Assembly of Civil Chambers,
E. 2020/21-196, K. 2021/195, K.T. 04.03.2021, Kazanci Bilgi Bankasi.

14 *_ . Despite the principle of ex officio examination in the administrative proceedings, the fact that the Law
No. 2577 does not include the institution of amendment, which aims to fully or partially correct the
procedural party actions within the context of the review authority based on the request of the parties in
the civil proceedings, falls within the discretionary power of the legislator in determining the procedural
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The judgements against Turkey by the European Court of Human Rights serve as the
rationale for this legal change. Due to the fact that the amount of compensation sought
is decided in the petitions for full judgment and cannot be amended later, the
administrative judiciary has introduced the possibility of amendment as an institution.
The fact that a plaintiff was not granted the right to increase the amount demanded in
a case where it was later understood that the damage was actually higher while in a
pending case was found in violation with ECHR with respect to right to a fair trial
(Akyilmaz, Sezginer and Kaya, 2019). This possibility is only valid in full remedy lawsuits
and is related to the increase of the amount in a pending case. As a result, an action for
annulment cannot add a new issue to an existing claim or amend or expand the claims
in the statement of claim (Aslan, 2023).

Individuals may suffer pecuniary or non-pecuniary harm as a result of any administration
action. Non-pecuniary damage can be divided into two as non-pecuniary damages with
material effects and purely non-pecuniary damages without material effects. For
example, sorrow and pain arising from a damage to the physical integrity of a person,
which prevents them from working, have moral and material aspects. Purely mental
harm, however, is the anguish and suffering that a person experiences when compelled
to participate in an activity or conversation that goes against their values. Furthermore,
one can demand non-pecuniary damages without also asking for material
compensation, and monetary damages does not always equate to mental harm (Tan,
2018). In order to express the nature and severity of the administration's fault in the
incident, it is also necessary to determine the amount of non-pecuniary damages that
should be assessed against the non-pecuniary damages suffered by the person in
question in terms of the development and outcome of the concrete event and the
person's peculiar situation. This amount should not lead to enrichment of the person
because it is meant to be solely moral satisfaction (Kocak, 2021/2).

A pleading amendment in a full remedy action, like in civil proceedings, can only be
made once and is limited to the amount increase. This request may be made up until the
final judgment is issued, as stipulated by the law. If the amount of compensation

laws. When it is considered that the administrative procedure, which does not include institutions such as
witnesses, oaths, and the reconsideration of previous judgements, although it is included in the civil
procedure, is a system determined according to the characteristics of the jurisdiction to which it is related
and the developing judicial conditions, like other procedural laws regulated by law according to the
Constitution, it is understood that the plaintiffs and defendants in both judicial systems are not in the
same situation and therefore do not need to be subjected to the same legal rules...” Constitutional Court,
E. 2004/106, K. 2008/121, K.T. 12.06.2008, Official Gazette (Resmi Gazete), 23.12.2008, no. 27089.
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changes at the appeal stage, where the case's merits are retried, the amendment can be
made, according to a doctrinaire opinion that states the final judgment also includes the
appeal stage (Aslan, 2023). The other view in the legal doctrine states that since the
appeal is a legal remedy, it is a step after the final judgment. As a result, the amendment
request can only be made up until the stage of the first instance proceedings prior to
the final judgment (Cinarli and Agar, 2017). However, when certain requirements are
met, the Council of State has determined that pleading amendments can also be made
during the appeal stage's. The Council of State views the request for the second
amendment as illegal'6. However, if it is understood that the damage is more than it was
claimed by the plaintiff as a result of a new expert examination after the plaintiff has
benefited from the institution of amendment, the Council of State decided that the
plaintiff can be given another amendment for the second time!7. Similarly, the Council
of State'8, has decided that if the amount claimed in the lawsuit petition turns out to be
higher as a result of the research conducted by the court, this issue should be notified
to the plaintiff (Akyilmaz et al., 2019). The Council of State has determined that, in
compensation cases, individuals should be reminded of the possibility of amendment
with an interim decision before deciding on the merits, even though Law No. 2577 does
not specifically regulate this in this regard!d. Stated differently, the local court's
interpretation of amendment as a right that the parties may freely exercise was not
accepted by the Council of State.

5. Approach of the Council of State

Following these general Council of State decisions, we should now specifically address
the Council of State's approach towards disputes involving requests for reform in non-
pecuniary damages.

In a decision of the Council of State dated 201420 | the Court stated that “... as can be
observed, the law does not distinguish between a compensation amount intended to

15 General Assembly of the Administrative Case Chambers of the Council of State, E. 2019/2001, K.
2020/854, K.T. 09.06.2020, Kazanci Bilgi Bankasi.

16 2nd Chamber of the Council of State, E. 2016/5431, K. 2017/5042, K.T. 14.06.2017, Journal of the Council
of State, no. 146, pg. 86; 10th Chamber of the Council of State, E. 2020/5287, K. 2021/339, K.T.
09.02.2021.

17 General Assembly of the Administrative Case Chambers of the Council of State, E.2019/2428, K. 2020/388,
K.T. 19.02.2020; 10th Chamber of the Council of State, E. 2019/3537, K. 2022/1928, K.T. 07.04.2022;
For the decisions, see ASLAN, Z., (2023), pp. 233-244.

18 5th Chamber of the Council of State, E. 2015/4089, K. 2015/8104, K.T. 20.10.2015.

19 8th Chamber of the Council of State, E.2022/6182, K. 2023/243, K.T. 01.02.2023, Kazanci Bilgi Bankasl.

20 10th Chamber of the Council of State, E. 2009/9938, K. 2014/1117, K.T. 25.02.2014, Kazanci Bilgi
Bankasi.
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compensate material or non-pecuniary damages, but rather states that ‘in full remedy
actions, the amount specified in the petition may be increased.” /n this regard, it is
determined that the possibility of an increase as mentioned above applies to both the
magnitude of pecuniary damages and non-pecuniary damages. In other words, by
paying the fee that corresponds to the increased amount, the plaintiffs can increase the
amount of pecuniary and non-pecuniary damages listed in the lawsuit petition for a
single instance. They will then submit the petition to the court making the decision. In
this decision, the Council of State stated that amendment is also possible in non-
pecuniary damages. The Council of State did not mention any subsequent event in any
way and made this decision only on the grounds that there is no difference between the
law regarding pecuniary damages and of non-pecuniary damages in terms of
amendment.

The Council of State declared in a different 20212! decision that non-pecuniary damages
could also be amended. Nonetheless, it claimed that novel information and conclusions
about the incident that caused the harm—which has a far more detrimental effect on
people's morals—should have surfaced. The court emphasized that mental harm occurs
at the moment of the incident and that it cannot be claimed that this harm has grown
unless new information has emerged or been discovered since then. The amendment of
non-pecuniary damages is therefore illegal in this dispute since no new information was
discovered during the judicial process.

The General Assembly of Administrative Case Chambers of the Council of State issued a
decision twenty days after the one mentioned in the previous paragraph, which only
stated that there is no distinction in the law regarding amendment and that amendment
is possible in non-pecuniary damages. It made no mention of the necessity of an event
that occurred later which increased the pain and sorrow?22,

The Council of State obviously acknowledges that non-pecuniary damages may be
amended in both situations. In other words, it does not mention the indivisible nature
of non-pecuniary damage as in the judicial judiciary. It is generally accepted in the legal
system that non-pecuniary damages are only admissible once and cannot be changed.
However, in line with the regulation established by Law No. 2577, the Council of State
determines that amendments are possible without making a distinction between
pecuniary and non-pecuniary damages. Additionally, it specifies that amendment may
be made during the appeal process. While it has been decided that amendment cannot

21 10th Chamber of the Council of State, E. 2019/10269, K. 2021/530, K.T. 16.02.2021, Lexpera.
22 General Assembly of the Administrative Case Chambers of the Council of State, E.2020/1621, K. 2021/394,
K.T. 04.03.2021, Kazanci Bilgi Bankasi.
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be made after the appellate authority in the judicial judiciary reverses the decision23, we
can say that the Council of State accepts the possibility of amendment at this point as
well because the Council of State's perspective is formed based on the criteria of a new
trial and emerging facts.

6. Conclusion

It should be highlighted that the Council of State's rulings are more accurate than that
of the Court of Cassation after reviewing both judicial and administrative judicial
decisions pertaining to the reform of non-pecuniary damages.

First and foremost, it should be emphasized that non-pecuniary damages can and
should lead to amendment. This is because non-pecuniary damage may worsen over
time, even though it begins to happen as soon as the person experiences it. The person's
sadness and pain may worsen as he discovers new information or as he grows more
aware of how serious and severe the incident that caused the current harm was. Because
of the rise in the person’s grief, the claim for non-pecuniary damages should be
amended in the later phases of the case. Therefore, the Court of Cassation's approach
is incorrect because it rejects the possibility of amendment on the grounds that non-
pecuniary damages are indivisible, and they constitute a whole.

Law No. 2577's Article 16 paragraph 4 does not actually make a distinction between the
claims. This statement only makes use of "the amount specified in the statement of
claim.” Thus, we may conclude that non-pecuniary damages are amendable. It can be
argued that a claim that is not part of the statement of claim cannot be added to it
through amendment because this phrase was clearly stated in text of the
abovementioned article. In fact, we have already discussed the Court of Cassation's
rulings in this regard. Put differently, only a damage that is specified in the statement of
claim may be changed. However, the doctrine states that amending a petition is
necessary because people might forget what they were going to claim in the first place.
In this regard, it is also possible that people who have endured mental harm—for
instance, significant destruction—may forget to include these damages in the petition at
that time because of their anguish and grief. If they are unable to pay for legal
representation, they might not know what to assert within the petition. Therefore, even
if non-pecuniary damage claim is not placed in the original statement of claim, the
present author thinks that it should be added by amendment. Because the desire to claim

23 Court of Cassation General Assembly of Civil Chambers, E. 2022/15-950, K. 2022/1442, K.T. 08.1.2022,
Kazanci Bilgi Bankasi.



28 Seyit Rasim Doru

this damage may come to the person's mind much later, after this sadness has somewhat
subsided. It would be more accurate to describe this as a later phenomenon. With rare
exceptions, however, this claim should not be changed if the non-pecuniary damage
was originally stated in the petition and no new information, documents, or
developments occurred that would have increased this sadness throughout the judicial
process. As the case develops, though, the claim for non-pecuniary damages should
undoubtedly be modified if, for instance, the event that caused the damage turns out to
be more catastrophic or if a new event is discovered that worsens the distress.

Only one amendment may be made. However the Council of State has allowed this
remedy on multiple occasions when the court's ex officio examinations result in an
extraordinary difference or new damage. In my view, submitting this amendment request
after the completion of full expert examination would align the intent of the law. Thus,
this request will not be added to the agenda due to ongoing expert reviews. The
amendment request should be submitted at every stage where the merits of the case are
re-examined. When the requirements are met, the amendment request ought to be
submitted during the appeal phase as well. This ensures justice is served, and the
institution's goal is to keep the judiciary from making a mistaken decision. Naturally, a
certain sum of money does not make the harmed party's suffering go away, but at least
the administration is subject to a sanction. This is also a requirement of justice. Under
the ex officio examination principle, administrative judicial bodies should, in my opinion,
resort to expert to examination in every single case, and inform the relevant party that
this is the final outcome, and remind them that there is always room for a possibility of
amendment. This approach would likely reduce disputes on this matter.

As the primary aim of the proceedings is to guarantee justice, the possibility of
amendment should be acknowledged with a flexible interpretation, provided that the
legal requirements are fulfilled, and damages should be awarded.
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Oz: Dogal gaz, dogada herhangi bir isleme tabi olmadan kendiliginden bulunabilen ancak
ulasilabilmesi, ¢ikarilmasi ve dagitiminin farkl teknik faaliyetleri gerektirdigi, yeryluziinde belirli
bolgelerde bulunan bir enerji kaynagidir. Bu kaynagin giivenli bir sekilde depolanmasi ve
dagitilmasi, enerji givenligi ve istikrari icin kritik 6neme sahip dizenlemelerdir. Dogal gaz
depolama ylkimlalagi, genellikle enerji tedarikcilerine belirli miktarda dogal gazi depolama
zorunlulugu getiren bir diizenleme olup, bu yukiamliligin temel amaci, acil durumlarin yani sira
talep artislarina hizli bir sekilde yanit verebilmek, arz giivenligini saglamak ve enerji piyasalarinda
istikrari korumak olsa da tiim bu hususlarin amacina ulasabilmesi ayni zamanda liberal bir dogal
gaz piyasasinin varhigini da beraberinde getirmektedir. Dogal gaz depolama yikumlulugu ile ilgili
dizenlemelerin etkin bir sekilde uygulanmasi, bu dizenlemelerin sirekli olarak goézden
gecirilmesi ve uyumlu bir sekilde glincellenmesi, enerji sektériindeki degisen kosullara uyum
saglanmasi acgisindan biyik éneme sahiptir. Aksi durumda, dogal gaz tedarikgcileri, dogal gazin
depolanmasi yukumliligunde ifa gliclugi problemi ile karsi karsiya kalabileceklerdir.
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Abstract: Natural gas is an energy source that can be found in nature without being subjected to
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security of supply and to maintain stability in energy markets and accessibility also brings with it
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sector. Otherwise, natural gas suppliers may face difficulty in performing their obligation to store
natural gas.
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1. Giris

Ozel sektér dogal gaz sirketleri dogal gaz piyasasinda yasanan olumsuzluklar
neticesinde 2019 yilinin basindan beri piyasada dogal gaz satamaz duruma gelmis ve
bu durum 6zel sekt6r ithalatini durma noktasina getirerek ithalatcilarin tedarikcilerine
olan yukumluliklerini yerine getiremez hale getirmistir. Bununla birlikte olaganusti
piyasa kosullarinin getirdigi zorluklara ilave olarak 6zel sektor ithalat sirketlerinin ilgili
mevzuat kapsaminda ithal edecekleri dogal gaz miktarinin %6’sina denk gelen ciddi bir
miktari depolama ylukiumlialigu olarak yerine getirmesi 6zel sektor ithalat sirketlerini
tastyamayacaklari bir yiik ve temin edemeyecekleri bir finansman ihtiyaci ile karsi karsiya
birakmistir.

Ozel sektor sirketlerinin lizerindeki yukin hafifletilmesi ve depo yiikiimlilik oraninin
piyasadaki olumsuz sartlar dikkate alinarak belirlenmesi adina her ne kadar Enerji
Piyasasi Dlizenleme Kurumu’na (EPDK) depolama yiikimliliginin azaltilmasina yonelik
0zel sektor ithalat sirketlerinin Oneri ve degerlendirmelerini icerecek sekilde,
yukumlilik oranlarinin %0 olarak uygulanmasi seklinde talepte bulunulmus ise de,
depolama yukimluligunin maliyetlerden bagimsiz olarak 4646 sayili Dogal Gaz Piyasasi
Kanunu’nun amir hiilkmi olmasi ve dogal gaz arz givenligi dikkate alinarak ilgili talep
kurul karari ile reddedilmis ve dogal gaz ithalat lisansi sahiplerinin depolama
yukumlilik orani uzunca bir miiddet %6 olarak uygulanmis olup, bu husus 6zel sektor
dogal gaz temsilcileri icin ciddi bir maliyet ve risk unsuru olusturmustur. Son olarak
EPDK’nin 2024 yili Dogal Gaz Depolama Yukimlilugi hakkinda vermis oldugu kurul
karari geregince, 2024 yilina mahsus olmak {izere ithalat sahibi tizel kisiler igin
depolama yikiimliluk oraninin %1 olarak uygulanmasina karar verilmis ise de, (Enerji
Piyasasi Dizenleme Kurumu, Dogal Gaz Piyasasi Dairesi Baskanhgi, 06.12.2024 Tarihli,
1012473 sayili Kurul Karari) ilgili kurul kararinin 2024 yilina mahsus olmak Ulzere
verildigi de dikkate alindiginda, piyasa kosullari cercevesinde bu oran ve/veya oranlarin
istikrar gostermedigi ve donemler icerisinde degisiklik arz edebilecegi goriilmektedir.

Bu baglamda, dogal gaz piyasasinda faaliyet gosteren 6zel sektor temsilcileri, 6nemli bir
maliyet ve risk unsuru tasiyan dodgal gaz depo ylkumliliglnin yerine getirilmesi
konusunda ifa gicligu ile karsi karsiya kaldiklarindan, donemler icerisinde degisiklik
gosterme ihtimali olan depolama yukimlilik oraninin %6 olarak belirlendigi ve 6zel
sektor icin agir bir maliyet olusturdugu bu husus gerek Tiirkiye dogal gaz piyasasi
diizenlemeleri gerekse de dogal gaz piyasasinin mevcut kosullari acisindan inceleme
konusu yapilmistir.
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2. Dogal Gaz Depolama Yikiumlaligi

Depolama, “Ginlik ve mevsimlik degisiklikleri karsilamak ve dogal gaz temininin
azalmasi veya durmasi ile meydana gelen dogal gaz acigini gidermek amaciyla dogal
gazin, sivilastirilmis dogal gaz (LNG) veya gaz olarak depolanmasi” seklinde
tanimlanmistir (4646 Sayili Dogal Gaz Piyasasi Kanunu, 2001). Dogal gaz, tiikenmis olan
rezervuarlarda, yer alti tuz yataklarinin eritilmesiyle ortaya cikan magaralarda ve yer alti
sulari tahliye edilerek olusturulan bosluklarda gaz halinde ve yine yer altina, yer ustline
ya da denize konuslandirilan tanklarda LNG formunda depolanabilmektedir (Bulut,
2021).

Dogal gaz depolama yukiamliligi, giinlik ve mevsimlik! degisiklikleri karsilamak ve
dogal gaz temininin azalmasi ya da durmasi sonucunda meydana gelebilecek dogal gaz
boslugunu gidermek amaciyla dogal gazin sivilastirilmis olarak ya da gaz olarak
depolanmasini ifade etmekte, dogal gazin depolama faaliyetini yerine getirmek (lizere
yetkilendirilen tiizel kisi ise depolama sirketi olarak tanimlanmaktadir (Aslan, 2009).
Dogal gaz depolama faaliyeti, dogal gazin Ureticiden tliketiciye olan dagitim akisinda
mevsimsel ve glinlik talebin dengelenebilmesi, arz givenligi, sebekenin verimli sekilde
isletilmesi ve mevsimsel talep degisimleri nedeniyle alinmasi taahht edilen dogal gazin
az veya fazla kullanilmasi halinde ceza 6denmemesi gibi 6nemli konularda rol
oynamaktadir (Aslan, 2009).

Dogal gaz satis ve tasima diizenlemelerine iliskin geleneksel goéris, gazin mevcut piyasa
taleplerinin aciliyetine gore satilacagi, tasinacagi ve tilketilecegi yoniindedir ancak gazin
tiketilmemesi durumunda, piyasada olusan talebin gerektirmesi lizerine sonraki bir
tarihte yeniden teslim edilmek lizere 6zel bir depolama tesisine enjekte edilebilmektedir.
Bu, gazin depolanmasidir ve gazin en cok ihtiyac duyuldugu anda enerji piyasasina
slirilmek (lizere bir gaz envanterinin tutulmasi anlamina gelmektedir. Ayni zamanda
“envanter gazi” olarak da adlandirilan gaz depolama islemi, bir kisinin gaz talebini
gunlik, haftalik, aylik veya mevsimlik olarak karsilama yetenegini destekleyen ve gazin
pazara akisini kesintiye ugratabilecek arz kisitlamalarina, olumsuz hava kosullarina,
operasyonel karisikliklara veya jeopolitik sorunlara yanit olarak kullanilabilen son derece
degerli bir esnek gaz bicimidir (Roberts, 2011).

! Gaz depolama tesisleri mevsimsel gaz talebi degisikliklerini karsilamak icin kullanilabilir; burada gaz tek bir
yillik déngiide (daha disuk talep ve daha dusiik fiyat beklentisinin oldugu) yaz aylarinda tedarik ve enjekte
edilir ve (daha yiiksek talep ve daha yiiksek fiyat beklentisinin oldugu) kis aylarinda yeniden sevk edilir. Bu
mevsimselliktir. Bkz. ROBERTS, Peter, Gas Sales and Gas Transportation Agreements, Principles and Practice,
Third Edition, Sweet&Maxwell, 2011, s. 45
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Dogal gazin depolanmasi, enerji sirketlerinin belirli miktarda dogal gazi belirli streler
icin depolama zorunlulugudur. Bu ylkiimlulik, enerji arzinin sirekliligini saglamak ve
ani talep artislarina cevap verebilmek icin uygulanir ve bu ylikimlilik arz-talep
dengesizligini minimize ederek enerji krizlerini 6nler ve dogal gaz piyasalarinin
istikrarini saglar.

Dogal gaz tiketimi, hava sicakligina bagli olarak gicli kullanim dalgalanmalari gésteren
bir enerji kaynagidir. Bu nedenle, 6zellikle tiketicilerin yiliksek talep donemlerinde
ihtiyaclarinin karsilanabilmesi icin dogal gazin bilylk miktarlarda depolanmasi
onemlidir. Ayrica, al ya da 6de sozlesmelerinin yaygin bir sekilde kullanildigi
disunuldiugiinde, bu durumun 6énemi daha da artmaktadir (Ayranci, 2010).

Dogal gaz depolama faaliyetini yapacak olan tiizel kisilerin, yer alti ve yer lstlinde2 gaz
ya da LNG olarak depolama faaliyetinde bulunabilmeleri icin Enerji Piyasasi Diizenleme
Kurulu’ndan (EPDK) lisans almalari zorunlu olup, aksi durumda depolama faaliyetinde
bulunamayacaklardir (Ayranci, 2010). Lisans talebinde bulunan sirketlerin, depolama
yapabilecek ekonomik ve teknik yeterlilie sahip olmasi, depolama kapasitelerinin3
tamamini sistemin glvenli bir sekilde islemesine yardimci olacak sekilde idare
edeceklerini taahhiit ediyor olmasi ve yine depolama kapasitelerinin tarafsiz ve esit
bicimde hizmete sunulacagini taahhit ediyor olmalari zorunludur (Ayranci, 2010).

Dogal gaz depolama yiukimliligi, dogal gaz arz givenliginin saglanmasinda kritik bir
rol oynamakta, 6zellikle kis aylarinda artan talep veya beklenmedik arz kesintileri
durumunda, depolanan dogal gaz arzda istikrari korumak icin kullanilabilmektedir. Bu
da enerji piyasasinda fiyat dalgalanmalarini ve kesintilerin neden olabilecegi sorunlari
minimize etmektedir. Bu nedenledir ki, depolama yikumliligiine uymayan piyasa
katilimcilarina yonelik cezai yaptirimlar uygulanmaktadir. Bu yaptirimlar para cezalari,
lisans iptali ya da faaliyet kisitlamalari gibi cesitli sekillerde olabilir.

3. Dogal Gaz Depolama Yikimliliginde Yasanan Giiclikler

Dogal gaz depolama yikimliliginde yasanan guiclikler farkli teknik, ekonomik ve yasal
faktorlerden kaynaklanmaktadir. Bu zorluklarin asilmasi icin kapsamli ve koordineli bir
yaklasim gerekli olup, teknolojik yenilikler, finansal destekler ve diizenleyici reformlar,
bu siirecin daha etkili ve surdirilebilir olmasi bakimindan énemlidir. Bu sekilde, enerji
guvenligi artirilarak dogal gaz piyasalarinda istikrar saglanabilecektir.

2 Depolama tesisleri, yer alti dogal gaz depolama tesisleri veya sivilastiriimis dogal gaz (LNG) terminalleri gibi
cesitli altyapilar olabilir.

3 Piyasa katilmcilarinin yillik tiiketimlerinin veya ithalatlarinin belirli bir ylizdesi kadar dogal gazi depolamalari
gerekmekte olup, bu oran uilkenin enerji politikalarina ve arz givenligi ihtiyaclarina gore belirlenir.
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Farkh {lkelerde ve bolgelerde gecerli olan regiilasyonlar ve politikalar, depolama
projelerini ve operasyonlarini etkileyebilir. Regiilasyon degisiklikleri ve belirsizlikler,
uzun vadeli planlamayi guclestirdiginden, o6zellikle mevzuatsal diizenlemeler bu
bakimdan 6nem tasimaktadir. Yine, dogal gaz piyasasindaki dalgalanmalar ve fiyat
degisiklikleri, depolama stratejilerini etkileyebilecegi gibi 6zellikle dusik fiyat
donemlerinde depolama ekonomik olarak daha az cazip hale gelebilecektir. Dolayisiyla
anilan bu zorluklar, enerji sektoriindeki piyasa temsilci ve katilimcilarinin gerek
mevzuatsal, gerek sdzlesmesel, gerekse de arz glivenligi bakimindan inovatif ¢céziimler
sunmalarini gerekli kilmaktadir.

3.1. Tirkiye Dogal Gaz Piyasasi Kapsaminda Depolama Yukimlaliga

Depolama yiukumlulugu, gunlik ve mevsimlik degisiklikleri karsilamak ve dogal gaz
temininin azalmasi veya durmasi ile meydana gelen dogal gaz acigini gidermek amaciyla
dogal gazin depolanmasini ifade etmektedir. Tiirkiye’de enerji arz gilivenliginin dogal
gaz lizerinde yogunlasmis oldugu dikkate alinirsa, mevsimsel farkhliklarin neden oldugu
talep artisinin dengelenmesi ve tedarik problemlerini bertaraf edebilmek icin dogal gaz
depolama tesis yatirimlari 6n plana cikmaktadir (SETA, 2017). Takdir edilmelidir ki,
Turkiye’nin dogal gaz tedariki konusunda elverisli bir konumda bulunmasina karsin, tiim
dinyada talebin yilkselmesi ve dodal gaz ticareti ile ilgili kararlarda ekonomik
degiskenlerin yani sira politik parametrelerin de dikkate alinmasi yoniinde bir egilimin
ortaya ¢itkmasi sebebiyle arz guvenligi ile ilgili sikintilarin yasanabilecegi hususunun da
mutlaka g6z 6niinde bulundurulmasi gerekmekte, depolama yiukiumluliglnin yalnizca
mevzuatsal bir yukiamlulikten ¢ikip, sirket Gsti bir hal almis oldugu da unutulmamahdir.

Dogal gaz piyasasina ait yasal diizenlemeler Dogal Gaz Kullanimi Hakkinda 397 sayil
Kanun Hukmiinde Kararname ile baslayarak 4646 sayili Dogal Gaz Piyasasi Kanunu
dizenlemeleri ile sire gelmistir. Dogal gaz depolama ylukiumliliglnin yerine
getirilmemesi ile ilgili olarak mevzuatimizda asagidaki hiikiimler mevcuttur:

4646 sayili Dogal Gaz Piyasasi Kanunu’nun doérdiincii maddesinin dordiinci fikrasinin

(a) bendinin dokuzuncu alt bendinde:
“Olkedeki yer alti dogal gaz depolama kapasitesinin tiim ithalatci sirketlerin her
sene ithal edecekleri dogal gaz miktarinin depolanmasina iliskin yuktamlaliklerinin
yerine getirilmesine imkan verecek seviyede olmasina bagh olarak Kurul, ithalatgi
sirketlerin her sene ithal edecekleri dogal gazin bes yil icerisinde ulusal topraklarda
depolama yikimlialiklerine iliskin oranini, Ulkedeki mevcut yer alti depolama
kapasitesini dikkate alarak yiizde yirmiden fazla olmamak (izere belirlemeye
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yetkilidir. ithalatci sirketlerin depolama yikimliliiklerine iliskin usul ve esaslar
Kurul tarafindan belirlenir.” hilkmi (4646 Sayili Dogal Gaz Piyasasi Kanunu, 2001),

Dogal Gaz Depolama Yukumlaliiklerine iliskin Usul ve Esaslarin birinci maddesinin birinci
fikrasinda:
“Boru hatti ile ithalat faaliyetinde bulunan lisans sahibi tiizel kisiler, her bir lisans
icin faaliyete baslama tarihinden itibaren bes yil icerisinde baslamak kaydiyla ve
ilgili lisans sona erinceye kadar devam etmek lizere, her sene lisanslarinda belirtilen
ithalat miktarinin, Kurul tarafindan belirlenen orani kadar miktarda dogal gazi yer
alti depolama tesislerinde depolamakla yikumlidirler.” hikmiu ile,

ikinci maddesinin ikinci fikrasinda:
“Tedarikgiler, yer alti depolama tesisinden hizmet alabilmeleri icin kendileri adina
kesinlesen kapasite miktarini, etkin ve verimli kullanarak, depolama yikimlaligine
konu miktar kadar dogal gazi ilgili takvim yilinin 1 Kasim tarihi itibariyle fiziki olarak
depolama tesisinde bulundurmakla ylkimludarler.” hiukmi  (Depolama
Yikiimliliklerine iliskin Usul ve Esaslar, 2016) ve yine,

03.11.2016 tarih ve 6574-7 sayil Kurul Karari’nda:
“...Depolama Yikiimliliklerine iliskin Usul ve Esaslarin 1. maddesinin birinci
fikrasinda yer alan ithalat lisansi sahibi tuzel kisiler icin depolama yukumlalik
oraninin yeni bir karar alinincaya kadar %6 olarak belirlenmesine karar verilmistir.”
belirtilmistir.

Dolayisiyla ithalat lisansi kapsaminda dogal gaz ithalati yapan 6zel sektor sirketleri,
4646 sayili Dogal Gaz Piyasasi Kanunu’nun doérdiincii maddesinin dordiincii fikrasinda
belirtilen hikimler, EPDK’nin 03.11.2016 tarihli ve 6574-7 sayili kurul karari uyarinca
her sene ithal edecegi dogal gaz miktarinin -EPDK tarafindan yeni bir karar alinincaya
kadar- %6’sina karsilik gelen miktari ulusal topraklarda yer alan yer alti depolama
tesislerinde depolamak ve ilgili depolama tesislerinden s6z konusu kapasite miktarini
rezerve etmek ile yukimlu kihnmistir.

Dogal gaz piyasasinda faaliyet gosteren o6zel sektor temsilcileri, belirlenen bu oran
karsisinda depolama yukimliligini zamaninda ve eksiksiz olarak yerine getirebilmek
adina yilhk ithalat miktarinin %6’s1 olan kapasite rezervasyonunu BOTAS’in ilgili Dogal
Gaz Depolama Tesisi’nden yapmakta ve alinacak bu hizmete yonelik ilgili Depolama
Sirketi olan BOTAS Boru Hatlari, Petrol Tasima A.S. ile Depolama Hizmet S6zlesmesi
(DHS) imzalamaktadir. Her ne kadar bu cercevede depolama sirketinden alinan hizmete
yonelik DHS kapsaminda olusan borg¢ ve ylikimliulikler zamaninda ve eksiksiz yerine
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getirilmeye calisilsa da 6zel sektér dogal gaz sirketleri piyasada yasanan olumsuzluklar
neticesinde 2019 yilinin basindan beri piyasada dogal gaz satamaz duruma gelmis ve
bu durum 6zel sektdr ithalatini durma noktasina getirerek ithalatcilarin tedarikgilerine
olan yikumliluklerini yerine getiremez hale getirmistir. Bununla birlikte olaganusti
piyasa kosullarinin getirdigi zorluklara ilave olarak 6zel sektor ithalat sirketlerinin ilgili
mevzuat kapsaminda ithal edecekleri dogal gaz miktarinin %6’sina denk gelen ciddi bir
miktari depolama yikimluluga olarak yerine getirmesi 6zel sektdr ithalat sirketlerini
tastyamayacaklari bir yiik ve temin edemeyecekleri bir finansman ihtiyaci ile karsi karsiya
birakmistir.

Ozel sektor sirketlerinin lizerindeki yukin hafifletilmesi ve depo yiikiimlilik oraninin
piyasadaki olumsuz sartlar dikkate alinarak belirlenmesi adina EPDK’ye depolama
yukiumliluginin azaltilmasina ve mevcut yikimlalik kapsaminda imzalanan DHS’lerin
bu kapsamda revize edilmesine yonelik 6zel sektor ithalat sirketlerinin Oneri ve
degerlendirmelerini iceren bir yazi ile talepte bulunularak depolama yapma
yukumliluglnde giclik yasandiginin mesaji verilmis ve ithalat lisansi sahibi tlizel kisiler
ile ilgili alinan 03.11.2016 tarih ve 6574-7 sayillh kararlarda belirtilen yakimliliuk
oranlarinin %0 olarak uygulanmasi seklinde talepte bulunulmus ise de, depolama
yukiumliliglinin maliyetlerden bagimsiz olarak 4646 sayili Dogal Gaz Piyasasi
Kanunu’nun amir hikmi olmasi ve dogal gaz arz glivenligi dikkate alinarak bu talep
kurul karari ile reddedilmistir. Dolayisiyla dogal gaz ithalat lisansi sahiplerinin depolama
yukumlilik orani kurul karari geregince %6 olarak uygulanmis, bu husus tiim 6zel sektor
temsilcileri icin ciddi bir maliyet ve risk unsuru olusturmustur.

Ulkemizde ve diinya genelinde artan dogal gaz ithalat fiyatlarinin yani sira, BOTAS
tarafindan uygulanan siibvansiyonun artarak devam etmesi, 6zel sektor sirketlerine
herhangi bir hareket alani birakmadigi gibi, serbest piyasada da gazi satilamaz hale
getirmis ve BOTAS’In pazar payl da %100’e ulasmistir. Bu piyasa kosullarinda 6zel sektor
sirketlerinin karhlhk saglayabilecegini diisiinmek hayatin olagan akisina da aykiri bir hal
almistir. Oldukca yluksek seviyelere ulasan ithalat fiyatlari ve piyasa kosullari dikkate
alindiginda, depolama yukimliliigi icin gereken finansmanin saglanmasi imkansiz hale
gelmis ve maliyeti cok yiliksek olan depo kapasite bedeli, 6zel sektdr sirketlerinin en
onemli gider kalemleri arasinda yerini almistir.

3.2. Dogal Gaz Depolama Sézlesmesi ve S6zlesmenin ifasinda Giicliik

Dogal gaz depolama sozlesmesi, depolama sirketinin belirlenen kapasiteyi s6zlesme
sliresince depolatanin kullanimina hazir bulundurmayi, depolatan tarafindan programa
uygun olarak arz edilen dogal gazi teslim alarak saklamayi ve ayni enerji degerinde
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bulunan dogal gazi yine programa uygun sekilde depolatan tarafa iade etmeyi lstlendigi,
depolatan tarafin da bu edimler karsiliginda tcret 6demeyi taahhiit etmis oldugu bir
sozlesme olarak tanimlanabilir (Bulut, 2021).

Dogal gaz depolama s6zlesmesinin ayni zamanda iki 6zel hukuk tlizel kisisi arasinda
yapildigini gérmekteyiz. Bir s6zlesmenin idari sozlesme sayilabilmesi, taraflardan birinin
mutlaka kamu tizel kisisi olmasini gerektirirken, Dogal Gaz Piyasasi Kanunu’nda
ongorilen modelde hukuken ve fiilen piyasa faaliyetinde bulunan kamu tiizel kisisi
bulunmamaktadir (Bulut, 2021). Konusu kamu yararina yonelik bir faaliyet olsa bile, iki
0zel hukuk tizel kisisi arasinda yapilan sozlesme idari sozlesme olarak kabul
edilmeyeceginden (Gozler, 2009), dogal gaz piyasasi aktorleri arasinda yapilan
sozlesmeler ve bu cati altindaki dogal gaz depolama sézlesmesinin de 6zel hukuk
hikimlerine tabi bir s6zlesme oldugunu séylemek mimkiindur.

Dogal gaz depolama sozlesmesinde depolatanin asli borcu licret 6demek olup, DPK
md.11/V’te ve Dogal Gaz Piyasasi Tarifeler Yonetmeligi (DPTY) md. 13/2’de depolama
Ucretlerinin depolama sirketi ile depolatan taraf arasinda serbestce belirlenecegi
hikmiine baglanmistir. Yine DPTY md.13/3’te depolama tarifelerinin, llkedeki
depolama kapasitesi yeterli seviyeye ulasincaya kadar kurul tarafindan belirlenebilecegi
hilkmine yer verilmistir.

Yer alti depolama hizmetinde, depolama sirketine kapasite, enjeksiyon, geri liretim ve
gaz takas Ulcretleri 6denmekte, kapasite rezervasyonu yillik olarak yapilmasina karsin
Ucreti aylik olarak 6denmektedir (Bulut, 2021). Bu lcret hesaplanirken, depolatanin ilgili
gaz yiliicin rezerve ettigi toplam kapasite 12’ye béliinerek, bir aya karsilik gelen kapasite
miktari tespit edilmekte ve bu miktar ilgili ay bakimindan tarifede yazili kapasite licreti
ile carpilarak depolatanin yikimli oldugu kapasite Ucreti hesaplanmaktadir (Bulut,
2021). Daha 6nce de belirtilmis oldugu tizere, oldukca ylksek seviyelere ulasan ithalat
fiyatlari ve piyasa kosullari dikkate alindiginda, depolama yikimluliga icin gereken
finansmanin saglanmasi imkansiz hale gelmekte ve maliyeti cok yiliksek olan depo
kapasite bedeli, 6zel sektor sirketlerinin en 6nemli gider kalemleri arasinda yerini
almaktadir. Bu noktada belirtilmelidir ki, her ne kadar taraflar arasindaki depolama
hizmet s6zlesmesinde miicbir sebep maddesine yer verilmis ve bu dogrultuda taraflarin
yukumliliklerinin micbir sebep ortadan kalkincaya kadar askiya alinacagi belirtilmis ise
de, para borcunun odenmesine iliskin edimlerde micbir sebep hallerine
dayanilamayacagi da dizenlenmektedir. Maliyeti sebebiyle 6zel sektdr sirketlerinin en
onemli gider kalemleri arasinda yer alan depo kapasite bedeli konusunda oOzellikle
depolatan tarafin asiri ifa giicligu icerisinde oldugu g6z ardi edilmeyerek, bu hususta
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onlar koruyacak bir hilkme de sdzlesmede yer verilmesi 6nem arz edecektir. Clnki
miicbir sebep ile uyarlamanin dayanagini teskil eden beklenilmeyen hal kavramlari
birbiriyle bagdasmayan ve bir arada bulunmalari mimkin olmayan iki ayri hukuki
miiessese olup, sonuclari da birbirinden farklidir.

Micbir sebep kavrami, sozlesme taraflarindan bagimsiz olarak dis etkenler sonucu
ortaya cikan, so6zlesmenin kurulmasi esnasinda 6ngoriilmesi mimkiin olmayan, karsi
konulamayan ve ifayl imkansizlastiran sebepler olup, degisen sartlara nazaran daha
mutlak ve objektif bir kavram olup (Toprakkaya Babalik ve Pekdincer, 2020), ayni olay
hem miicbir sebep hem de degisen sart olarak degerlendirilebilirse de aradaki fark olayin
ortaya cikma sekli ve s6zlesmenin ifa edilmesine olan etkisinde kendini gostermektir
(Eren, 2021). Beklenmedik hal ve micbir sebep, ozellikle belli 6zellikleri
paylastiklarindan, birbirleriyle baglantili gériinmektedir. iki kavram arasindaki fark, cogu
zaman, magdur olan taraf icin edimin maliyetinin arttigi, fakat imkansiz hale gelmedigi
durumlarda beklenmedik halin gecerli oldugu, ilgili taraf icin edimin en azindan gecici
bir sireyle imkansiz hale geldigi durumlarda muchir sebebin gecerli oldugu seklinde
tanimlanmaktadir. Beklenmedik hal, taraflarin sézlesme programinda bir degisiklik
sebebi olup, taraflarin amaci s6zlesmenin uygulanmasi ve yerine getirilmesi olmaya
devam etmektedir (Maskow, 1992).

Her ne kadar taraflar arasindaki depolama hizmet s6zlesmesinde micbir sebep
maddesine yer verilmekte ve bu dogrultuda KUE’de belirtilen miicbir sebep maddelerinin
uygulanacagi belirtilmekte ise de, KUE’'de yer alan muicbir sebep maddesinde acikca para
borcunun 6denmesine iliskin edimlerde miicbir sebep hallerine dayanilamayacagi da
dizenlenmektedir. Dolayisiyla burada esasen borclunun edimini ifa etmesini imkansiz
hale getiren ve borclunun borcundan tamamen kurtulmasina olanak taniyan micbir
sebep maddesinden ziyade, beklenilmeyen hal sebebiyle uyarlama imkanina olanak
taniyan ifa glicliigli maddesine yer vermek énem arz edecektir.

Ozellikle karsilikli taahhutler iceren sozlesmelerde taraflarin edimleri arasinda
s0zlesmenin kurulusu esnasinda olusturulan denge, s6zlesmenin kurulmasindan sonra
ortaya cikan ve Onceden tahmin edilmesi ve 6ngorilmesi mimkin bulunmayan,
olaganustu bir hal yuzinden asiri 6lclide bozulmus olabilir ve bu durum karsisinda,
sozlesmenin diger tarafindan sézlesme iliskisine aynen sadik kalmasini ve edimini yine
aynen sozlesmede kararlastirildigi gibi yerine getirmeye devam etmesini beklemek
Medeni Kanun’un 2. maddesinde yer alan diristlik kurali ile bagdasmayabilir (Tile,
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2021; Pak, 2020; Cavdar ve Karaca, 2017) ve bu sartlar s6zlesmenin yapildigi zamanki
gibi ifa edilmemesini gerekli kilabilir (Kaplan, 2007; Acar, Unal, 2020).

Bu aciklamalar 1siginda, depolatan taraf icin micbir sebep degil, beklenilmeyen hal
sebebiyle uyarlama imkani giindeme gelebilir. Bu anlamda beklenilmeyen halden
maksat, dnceden 6ngorilmeyen, tahmin edilemeyen ve ifayl imkansizlastiran degil, asiri
derecede giiclestiren ekonomik, hukuki veya fiili olaylardir. Bu acidan, depolama
sO0zlesmesinin taraflarindan birisi olan depolatan taraf icin uyarlama talebinin dayanagini
olusturacak asiri ifa gicligiine iliskin hilkmiin sézlesmelerde yer almasi gerektigi
kanaatindeyim.

3.3. Dogal Gaz Depolama Yukiimliligiinin Arz Gavenligi Kapsaminda Degerlendirilmesi
Global anlamda devamli yasanan degisim ve gelismeler, diinya nifusunun artmasi,
endiistrilesme ve artan tiketim talebi, kiiresel enerji gereksinimini de artirmakta ve
Ulkelerin enerji tiketimi, sanayi/imalat kapasiteleri ve yine sosyal hayat kosullarinin
gelismisligi ile dogrudan baglantili hale gelmektedir (Aydin, 2022). Bazi ulkeler, icinde
bulunduklari jeopolitik konumlari sebebiyle, enerji kaynaklarina ulasim bakimindan
avantajli olmayip, bu ulkeler kendi enerji ihtiyaglarini karsilayamadiklari hallerde enerji
bakimindan zengin llkelerden enerji temin etmek zorunda kalmakta ve cesitli enerji
politikalar olusturarak arz glivenligini temin etmeye calismaktadirlar (Aydin, 2022).

Enerji arz glivenligi, enerji kaynaklarinin cesitli sekillerde, istenilen miktarda, uygun
fiyatta ve kesintisiz, glivenilir ve ayni zamanda siirdirilebilir sartlarda erisilebilir
olmasini hedeflemekte (Aydin, 2022); ayni zamanda hem uretici hem de tiiketiciler
acisindan tehdit arz eden, fiziksel olarak kaynagin kesilmesinden, fiyatlarda ortaya cikan
asirt oynaklik gibi bir dizi ani, kisa ya da uzun dénemli olay veya egilimin olumsuz
etkilerini ortadan kaldiracak tedbirleri ifade etmektedir (Gault, 2007). Enerji arz
guvenligi, tlkeler bakimindan kritik konular arasinda yer almakta olup, tlkelerin enerji
arz glvenligini saglayabilmeleri icin, enerji kaynak cesitliligini artirmalari, enerji
tiketiminde verimliligi artirmalari ve yine enerji yonetim sistemlerini glclendirerek
gelistirmeleri gerekmektedir (Kocatepe, 2019). Enerji ve Tabii Kaynaklar Bakanligi
tarafindan 2017 yilinda ilan edilen Milli Enerji ve Maden Politikasi, Turkiye'nin gelecek
donemleri bakimindan bir vizyon ortaya koymus ve bu politikanin “Ongérilebilir Piyasa”
bashgi altinda, sektdrde faaliyet gosteren kurumlarin yapilandirilmasi yer almistir
(Karagol, Kavaz, Kaya ve Ozdemir, 2017). Hal boyle olunca, arz giivenliginin 6neminden
yola cikarak depolama yukimliligini daha genis bir yelpazede degerlendirmek ve
yvalnizca 06zel sektor sirketlerinin yukUmliliiklerinden degil ayni zamanda bu
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yukimlilugin yerine getirilmesi ve kamu menfaatinin de saglanmasi adina bagimsiz bir
otorite olan EPDK#’nin da bu yiukamliligin saglanmasinda alacagi tedbirler de oldukga
Onem arz etmektedir.

Bu noktada belirtilmelidir ki, depolama yukimlaligi orani 2019-2020 déneminde %1,
2020-2021doéneminde %2, 2021-2022 doéneminde %3 olarak belirlenmis olup, bu
tarihlerin 6ncesi ve sonrasinda ise %6 olarak belirlenmistir. Daha acik bir ifade ile piyasa
sartlari g6z oniunde bulundurularak %6’dan %1’e diisiriilen oran, piyasa kosullarinin
iyilesmesinden ziyade daha da koétilesmesine ragmen her yil artirilmis ve 6zel sektoriin
Uzerinde gittikce artan bir yuk halini almistir. Suphesiz ki, gormezden gelinemeyecek
hakli sebepler ile yalnizca 6zel sektor temsilcileri degil kamu otoritelerinin de uzun
donemli arz glivenligini garanti altina alacak tedbirleri almasi elzemdir.

Dogal gazin temin edilmesi hizmetinin kamu tekelleri marifetiyle sunuldugu pazarlarda
arz givenligi yuksek maliyetler pahasina saglanmakta oldugundan, dogal gaz arz
guvenligi konusunu maliyetler ile birlikte tahlil etmek ve arz glvenliginin diizeyi ile
maliyetler arasinda bir denge kurmak gerekmektedir (NERA, 2002). Bu nedenledir ki,
depolama yukimluligu 6zel sektor sirketlerinin mevzuatsal yukimlaligi olsa da, piyasa
ekonomilerinde arz giivenliginin saglanabilmesi kamu otoritesinin diizenlemeleriyle
miimkdun olabilecektir (International Energy Agency; Luciani, 2004). Buradan yola ¢ikarak
onemle belirtilmelidir ki, piyasanin arz glvenligini saglama yukimlilugu yalnizca 6zel
sektor sirketlerine yiklenmemeli ve yine piyasa mekanizmasi, politik sorunlar, hava ve
iklim kosullarindaki marjinal sapmalar gibi diistik olasilikli ancak glicli etki yaratabilecek
olaylar karsisinda sektor temsilcisi olan sirketlerin sigorta islevi goOrmesi
beklenmemelidir.

Uluslararasi Enerji Ajansi tarafindan tarafindan yapilan, OECD lyesi (lkelerin arz
guvenligini saglamak uzere izledigi politikalarin siniflandirildigi calismada, (lkelerin
izledigi politikalarin kosullara gore tespit edildigi anlasilmakta, buna gdére 6Ornegin
Almanya gibi ithalata bagimli bazi llkelerde depolama kapasitesi seceneklerine itibar
edildigi gorulmektedir (IEA, 2002). Bu baglamda, kamu otoritelerinin Ulkenin 6zgil
kosullarini dikkate alarak arz glivenligi problemlerini tespit etmesi, gerekli énlemleri
fayda/maliyet  analizi cercevesinde dedgerlendirerek uygulamaya gecirmesi
gerekmektedir (TEPAV, 2009).

4397 sayih KHK’yi1 yarirlukten kaldiran 4646 sayili Kanun ile dogal gaz piyasasinin serbestlesmesi ve rekabetci
yapinin kurulmasi icin ilk adimlar atilarak, diizenleme ve denetlemenin idari ve mali acidan bagimsiz bir otorite
olan Enerji Piyasasi Diizenleme Kurumu tarafindan gerceklestirilmesi dngérulmustir.
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Tim bu degerlendirmeler 1siginda, Tirkiye’de piyasanin yeniden yapilandirilmasi ve
dogal gaz ile ilgili mevzuata yonelik yapici degisikliklerin batlncil bir enerji politikasi
perspektifi cercevesinde hayata gecirilmesinin yerinde olacagi kanaatinde oldugumu
belirtmek isterim.

4. Sonug

Dogal gaz, diinya genelinde enerji ihtiyacinin 6nemli bir kaynagi olarak kabul edilmekte
ancak, bu kaynagin guivenli bir sekilde depolanmasi ve dagitilmasi, enerji sektériinde
yasanan zorluklarin da ustesinden gelinmesini gerektirdiginden, dogal gaz depolama
yukumlilugi, enerji giuvenligi ve istikrari icin kritik 8neme sahip bir diizenlemedir. Dogal
gaz depolama yukumliligu, genellikle enerji tedarikgilerine belirli miktarda dogal gazi
depolama zorunlulugu getiren bir diizenleme olup, bu yiukimliligin temel amaci, acil
durumlarin yani sira talep artislarina hizli bir sekilde yanit verebilmek, arz gilivenligini
saglamak ve enerji piyasalarinda istikrari korumak olsa da, tiim bu hususlarin amacina
ulasabilmesi ayni zamanda liberal bir dogal gaz piyasasinin varligini da beraberinde
getirmektedir.

Dogal gaz depolama yikumlilugu ile ilgili diizenlemelerin etkin bir sekilde uygulanmasi,
enerji piyasalarinin da saghkh bir sekilde islemesini, mevzuatsal ve sézlesmesel
degisiklik ihtiyacinin karsilanmasini ve yine acil durumlara karsi hazirlikli olunmasini
gerektirdiginden, bu diizenlemelerin sirekli olarak gézden gecirilmesi ve uyumlu bir
sekilde guincellenmesi, enerji sektoriindeki degisen kosullara uyum saglanmasi
acisindan biyuk bir 6neme sahiptir. 4646 sayili Dogal Gaz Piyasasi Kanunu’nun amir
hikm geregi ve yine dogal gaz arz guivenligi dikkate alinarak dogal gaz ithalat lisansi
sahiplerinin depolama yikumlilik oraninin %6 olarak uygulanmis oldugu
gozetildiginde, bu husus 6zel sektdor dogal gaz temsilcileri icin ciddi bir maliyet ve risk
unsuru tasidigindan, dogal gaz tedarikcileri dogal gazin depolanmasi yikimliliglnde
ifa glicligi problemi ile karsi karsiya kalmaktadirlar.

Dogal gaz depolama yikiamliliginde yasanan gucliklerin farkli teknik, ekonomik ve
yasal faktorlerden kaynaklandigi ve bu zorluklarin asilmasi icin kapsaml ve koordineli
bir yaklasimin gerekli oldugu dikkate alinirsa, teknolojik yenilikler, finansal destekler ve
dizenleyici reformlar bu siirecin daha etkili ve siirdirilebilir olmasi bakimindan énem
teskil edeceginden, bu yolla enerji glivenliginin artirilarak dogal gaz piyasalarinda
istikrar saglanabilecegi kanaatindeyim. Bu baglamda, dogal gaz piyasasi aktorleri
arasinda yapilan dogal gaz depolama sézlesmelerinin 6zel hukuk hikiimlerine tabi bir
sozlesme oldugu dikkate alindiginda, her ne kadar taraflar arasindaki depolama hizmet
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sOzlesmesinde miicbir sebep maddesine yer verilmekte ve bu dogrultuda KUE'de
belirtilen micbir sebep maddelerinin uygulanacagi belirtiimekte ise de piyasa kosullari
da gbz ardi edilmeyerek 6zellikle depolatan taraf acisindan esasen borclunun edimini ifa
etmesini imkansiz hale getiren ve borclunun borcundan tamamen kurtulmasina olanak
taniyan micbir sebep maddesinden ziyade, depo kapasite bedelinin agir maliyeti
nedeniyle beklenilmeyen hal sebebiyle uyarlama imkanina olanak taniyan ifa glicligu
maddesine s6zlesmelerde yer verilmesi gerektigi kanaatindeyim.

Enerji arz glvenligi, Ulkeler bakimindan kritik konular arasinda yer almakta olup,
ulkelerin enerji arz glvenligini saglayabilmeleri icin, enerji kaynak cesitliligini
artirmalari, enerji tiketiminde verimliligi artirmalari ve yine enerji yonetim sistemlerini
guclendirerek gelistirmeleri gerekmekte olup, bu baglamda arz giivenliginin 6neminden
yola cikarak depolama yiukimlaliginiu daha genis bir yelpazede degerlendirmek ve
valnizca 06zel sektor sirketlerinin yikUmliliklerinden degil ayni zamanda bu
yukimlilugin yerine getirilmesi ve kamu menfaatinin de saglanmasi adina bagimsiz bir
otorite olan EPDK’nin ve kamu otoritelerinin bu yikimluligin saglanmasinda alacagdi
tedbirler de oldukca 6nem arz etmektedir. Her gecen giin kétiilesen dogal gaz piyasasi
kosullarina ragmen, depo yukimlulik oraninin %6 olarak belirlenmesi 6zel sektor
temsilcileri bakimindan ciddi bir yukimlulik meydana getirmis ve piyasa kosullarinin
iyilesmesinden ziyade daha da kotilesmesine sebebiyet vermistir. Bu sebepler ile
valnizca o6zel sektdor temsilcileri degil kamu otoritelerinin de uzun doénemli arz
glivenligini garanti altina alacak tedbirleri almasi, arz glvenligini maliyetler ile birlikte
analiz etmesi ve arz guvenligi ile maliyetler arasinda denge kurmasi ve yine ulkenin
kendine 6zgl kosullarini dikkate alarak arz givenligi problemlerini degerlendirmesi
gerekmektedir. Bu yolla, 6zel sektdr temsilcilerinin de piyasada sigorta islevi gormesi
yonundeki dogru olmayan yodnelimin de Oniine gecilebilecegi ve butincul bir enerji
politikasi izlenebilecegi kanaatindeyim.
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Oz: Bu makalede 1950’li yillardan itibaren Pierre Charron’un modern felsefedeki yerini tartisan
calismalarin bir degerlendirmesi yapilmistir. Charron, basta Descartes olmak lizere modern
felsefenin 6nde gelen temsilcilerini etkilemis olan bir filozof olarak bilinmektedir. Literatiir,
Charron’un modern disiincenin erken bir temsilcisi oldugu konusunda uzlasmistir. Ancak mevcut
calismalarin bir kismi dustinuri Septik, Stoaci veya Aristocu olarak nitelendirirken; digerleri onun
sekiler etik anlayisinin, insan bilimlerinin ve rasyonalizmin temellerini olusturmasi bakimindan
modern felsefeye dnciiliik ettigini 6ne siirmektedirler. Bu makalede Charron hakkindaki sunulan
ihtilafli gorislere iliskin bir tasavvur olusturulmasi, mevcut ¢alismalarin metotlari ve sonuclari
Uzerinden elestirel bir degerlendirme yapilmasi amaclanmaktadir. Degerlendirme sonucunda
incelenen calismalarin baslica iki ydontem kullandiklari tespit edilmistir. Bir kismi Charron’u belli
bir dusiince ekoliine nispet ederken; digerleri dustiniriin anlayisini kavramsal bir yaklasim
Uzerinden tartismaktadir. Degerlendirmemiz bu calismalarin Charron’un hikmetini bitiiniyle ve
tutarh olarak aciklayamadiklarini géstermistir. Charron’un diistince tarihindeki konumunun tam
anlamiyla kavranabilmesi icin hikmet anlayisini aydinlatacak alternatif yaklasimlara ihtiyag
duyulmaktadir.

Anahtar Kelimeler: Hikmet, Epoke, Bilgi ve Erdem Tohumlari, insan ilmi, Descartes

Abstract: This article critically examines studies on Pierre Charron's role in modern philosophy
since the 1950s. Acknowledged for his influence on prominent figures such as Descartes,
Charron'’s position in modern thought sparks diverse interpretations, leading to conflicting views
in existing literature. While some portray him as Septic, Stoic, or Aristotelian, others argue for his
contribution to modern philosophy, laying the groundwork for secular ethics, human sciences,
and rationalism. The aim of this article is to provide insight into these debates and evaluate
research methodologies and findings. Studies on Charron typically adopt two primary methods:
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Categorizing him within a specific school of thought or examining his contribution to modern
thought conceptually. However, it is concluded that partial or conceptual analyses alone fall short
in fully grasping Charron's wisdom. Therefore, alternative approaches are deemed necessary for
a comprehensive understanding of his significance in intellectual history.

Keywords: Wisdom, Epoché, Seeds of Knowledge and Virtue, Human Science, Descartes

1. Girig!

Pierre Charron, 1541-1603 vyillar arasinda Fransa’da yasamis Katolik bir ilahiyatci ve
filozoftur. Ayrica, ilk sekiiler ahlak kitabi olarak nitelendirilen de /a Sagesse? isimli
kitabin yazaridir (Gorgiin, 2022). Distince tarihi boyunca Charron hakkinda cok cesitli
nitelendirmeler yapilmistir. Richard Popkin’e (6. 2005) gore Charron, “modern felsefenin
babasi” olarak anilmaylr hak eden bir filozoftur (Popkin, 1954a). Gabriel Naude'nin
(6.1653) nazarinda ise Charron, Sokrates’ten daha bilgedir ve kitabi incil’den sonra
yazilmis en iyi eserdir (Naudé, 1642). Ote yandan Pierre Bayle (6.1706) Charron’un
maruz kaldigr agir elestirilere isaret ederek, d/S’nin cok ses getiren bir kitap olduguna
dikkat cekmektedir (Bayle, 1820). ilk baskisi 1601’de cikan kitap, engellemelere ragmen
1604’te tekrar basiimistir ve en nihayetinde de 1605’te yasakl kitaplar listesine
alinmistir. Bununla birlikte Charron’un diistincesi on yedinci ve on sekizinci yluzyillarda
Suipheci, Ateist, Deist, Epikiircii ve Libertin cevrelerde takdirle karsilanmistir (Sabrié,
1970). Bu baglamda, d/S kendi ddéneminde en cok okunan eserlerden biri olarak
degerlendirilmektedir. 1601-1672 yillarinda kitabin kirk doért baskisi yapiimisken, ayni
donemde Michel de Montaigne’nin (6. 1592) Les £ssais adli kitabina ait sadece bes
edisyon bulunmaktadir (Desan, 2009).

Charron’a gosterilen ilgi on dokuzuncu ylizyillda azalmakla birlikte, yirminci ytzyilin
ikinci yarisindan itibaren disinir hakkinda yapilan ¢alismalarin sayisi hizla artmistir.
Popkin, 1950’li yillarda modern diisiincenin Septik kaynaklarini arastirmak lizere
baslattigi  calismalarda,  Charron’u modern  dlslincenin  dncisi olarak
nitelendirmektedir. (Popkin, 1954a, 1956, 1960 ve 1993). Bu durum Charron’a yonelik
ilgiyi artirmistir ve Popkin’i takiben filozofun modern diisiincenin olusumundaki roliini
inceleyen cok sayida calisma yapilmistir. Bu baglamda duastinir Stphecilik, Stoacilik ve
Aristoculuk gibi farkh diistince ekolleri ile iliskilendirilmektedir. Charron’un birbirinden
farkl kaynaklarla irtibatlandirilmasi, distincesi hakkinda ihtilafli tezlerin ortaya

1 Bu calisma Prof. Dr. Tahsin Gérgiin danismanhginda tamamladigimiz “Pierre Charron’nun (1541-1603)
Hikmet Anlayisi: Kinalizdde Ali Celebi (1510-1572) Uzerinden Bir inceleme” bashkl doktora tezi esas alinarak
hazirlanmistir (Yayinlanmamis Doktora Tezi, ibn Haldun Universitesi, istanbul, Tirkiye, 2024).

2 Bundan sonra d/S kisaltmasi ile ifade edilecektir.



Modern Donemde Bilge Olmak: Charron Calismalari tizerine bir Degerlendirme 47

¢tkmasina neden olmustur. Bu makalede, Popkin ve Popkin’den sonra Charron’un
modern disiincenin olusumundaki roliini ele alan calismalarin bir degerlendirilmesi
yapilmaktadir. Bu degerlendirme (izerinden, Charron hakkindaki ihtilafli gorisler bir
araya getirilerek bunlar hakkinda bir tasavvur olusturulmasi, ihtilafli gorislerin
kaynaginin belirlenmesi ve bu sayede dusunr ile ilgili calismalara elestirel bir yaklagim
sunulmasi amaclanmaktadir. Ayrica, Charron modern felsefenin dncii isimlerinden biri
olarak anilmasina karsin kendisi hakkinda Tirkiye’de vyapilmis bir calisma
bulunmamaktadir. Dolayisiyla bu makale ile Charron hakkindaki tezleri toparlayan
Tirkce bir calisma meydana getirilmesi amaclanmaktadir.

2. Charron’u Septisizm ile irtibatlandiran Calismalar

Popkin modern felsefenin dogusunu inceleyen calismalarin, Septisizmi g6z ardi
ettiklerini distiinmektedir (1953). Buna karsilik Popkin, 1950’li yillarda yaptigi
arastirmalarda Hume (6. 1776) ve Antik Yunan Septiklerinin gorisleri arasinda
benzerlikler bulundugunu tespit etmistir. Bu saptamadan yola cikarak arastirmalarini
sirdiirmesi sonucunda, modern felsefenin on altinci ylizyilda ortaya cikan stpheci krizin
bir sonucu olarak meydana geldigini savunan bir tez gelistirmistir. Popkin bu teorisi ile,
Reform Hareketlerinin baslattigi teolojik tartismalarin, Antik Yunan Sipheciliginin
yeniden canlanmasi icin elverisli bir zemin olusturdugunu 6ne sirmektedir. Popkin’in
iddiasina gore, Katolikler ve Reformcular arasindaki ihtilaflarda Katolik ilahiyatcilarin
Reformculara karsi kullandiklari Stipheci kavram ve fikirler, zamanla felsefe alanina da
sirayet ederek birtakim tartismalara yol agmistir ve Septisizmi yeniden canlandirmistir.
Devaminda ise Suiphecilik taraftarlariile karsitlari arasinda siiregelen tartismalar modern
disuncenin ortaya ¢ikmasini saglayan sireci baslatmistir (Popkin, 2003).

Popkin, bu tezini ilk olarak 1953-1954 yillarinda Review of Metaphysics adli dergide
yayinlanan ¢ makaleden olusan yazi dizisinde ortaya koymustur. Bu makalelerde
slipheci kriz ile modern disiincenin ortaya cikisi arasindaki iliskinin ana hatlarini
aciklamaktadir (Popkin, 1953a). Makalelerin yayinlanmasindan sonra Popkin
calismalarini genisletmistir ve calismalarini su tc kitapta ayrintili bir sekilde ele almistir:
The History of Scepticism from Erasmus to Descartes (1960), The History of Scepticism
from Erasmus to Spinoza (1979) ve The History of Scepticism from Savonarola to Bayle
(2003). Popkin bu kitaplarinda erken modern dénemdeki Siipheciligin gelisimini, geriye
doniik olarak on besinci ylzyilin sonundaki teolojik tartismalarda Septik argiimanlar
kullanan Roénesans dusulndrlerini, ileriye yonelik olarak ise Siiphecilik tartismalarina
taraftar veya karsit olarak katilan erken modern filozoflarini inceleyerek takip
etmektedir.
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Popkin, calismalarinda modern felsefenin olusumuna yol acan siipheci krizin arkasinda
iki etken bulundugunu o6ne sirmektedir. Bunlardan ilki Reform hareketlerinin
olusturdugu fikri bunalimdir. Luther (6. 1546), Kilise’nin dini meselelerde tek karar
merci olmasina karsi cikmistir, incil’in Kilise’nin araciigi olmadan herkes tarafindan
okunup anlasilabilecegini ve inan¢ esaslarinin kisisel kanaatler ile belirlenebilecegini
savunmustur. Katolik din adamlari ise Luther’in elestirilerine hakikat kriteri ve yarginin
askiya alinmasi (epokhé) gibi Pironcu Sipheciligin kavram ve ilkelerini kullanarak
karsilik vermislerdir. Bu durum Supheciligin teolojik tartismalarla yeniden glindeme
gelmesine neden olmustur. ikinci etken ise Pironculugun en énemli temsilcisi olan
Empiricus’un (6. M.O. 160) eserlerinin 1562’de ve 1569’da Latinceye terciime
edilmesidir. Popkin’e gore bu iki etmenin es zamanliligi, siipheci krizin olusmasi icin
elverisli bir ortam olusturmustur. (Popkin, 2003).

Popkin’in arastirmalarina bakilirsa, Pironcu metinler ile irtibat kuran ilk isim
Montaigne’dir. Montaigne’'nin diisiincesindeki Septik etkiler en iyi sekilde Apologie de
Raimond Sebond adli denemesinde gorilmektedir. Popkin s6z konusu yaziyr modern
dislincenin besigi olarak nitelendirmektedir. Montaigne bu yazisinda duyularin veya
aklin, evrenin bilgisine ulasmaya yetkin olmadigini tartismistir. Bu baglamda insanin
yapabilecegi tek sey yargilarini askiya almaktir; ardindan toplumun geleneklerini, tabii
yonelimlerini gozeterek yasamak ve Hristiyanlik inancina baglh kalmaktir. Popkin
Montaigne’nin bu sekilde, yargilarin askiya alinmasina dayanan Pironcu Siiphe ile
Hristiyan inancini birlestirerek Fideist Pironculugu insa ettigini belirtmektedir (Popkin,
1953a ve 2003).

Popkin’e gore, Montaigne’den sonra Fideist Pironculugu Charron devam ettirmistir.
Charron stphesinin ilk emarelerini, /es Trois Vérités3 isimli kitabinda gostermektedir.
Fransiz dusinir bu eserde, insanin sonsuz olan Tanri’yi bilemeyecegini ve epistemolojik
kisitlarindan dolayr marifetullah icin yetkin olmadigini izah etmistir. Charron d/S’de ise
ihtiraslarin (passions) ve kanaatlerin (opinions) duyularin ve aklin isleyisini nasil
bozdugunu aciklayarak, aklin bilgiyi elde edebilmesi icin bunlarin tesirlerinden arinmasi
gerektigini ortaya koymustur. Zira akil, bu tesirlerden arindiginda Tanri’nin vahyini
alabilecek hale gelmektedir ve insan, ahlakli olma imkanina kavusmaktadir. Popkin’e
gore, Charron’da aklin arinmasini saglayan ilke Pironcu epokedir. Boylece Popkin,
Charron’nun distncesindeki Fideist ve Pironcu unsurlara dikkat cekerek dusinuri
Fideist Pironculugun temsilcisi olarak nitelendirmektedir (Popkin, 2003).

3 Bundan sonra /7Vkisaltmasi ile ifade edilecektir.
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Popkin’e gore slipheci krizin baslarinda Fideist Pironculuk etkin iken ikincisi asamasinda
Yeni Pironculuk hakim olmustur. Popkin, Yeni Pironculugun hedefinin, 1620’li yillarda
ortaya ¢ikan yeni bilim anlayisi oldugunu distinmektedir. Yeni bilim anlayisi, tabiati
matematik kanunlarina gore calisan bir makine olarak ele almaktaydi. Dolayisiyla
matematik bilgisine sahip olan insanin, tabiatin hakikatini kavrayabilecegi
ongoriulmekteydi. Bu dénemin en 6nemli Siiphecilerinden biri olan Pierre Gassendi’dir
(6.1655). Gassendi'ye gore insanin kendi yararina kullanabilecegi tek felsefe, insana
esyanin tabiatlarinin bilinmesi konusunda siphe edilmesi gerektigini 06greten
Pironculuktur. Zira insan sadece suretleri bilebilir ama bu suretler cogunlukla hakikatin
bilgisi ile 6rtiismez, ortiisse dahi bunun bilinmesine imkan veren herhangi bir kriter
bulunmamaktadir. Popkin, Gassendi’nin elestirilerinin yeni bilimin temellerini sarstigini
dusiinmektedir. (Popkin, 1953a). Yeni Pironculugun meydan okumasina karsilik Edward
Herbert (0. 1648) ve Marin Mersenne (6.1648) gibi yeni bilim taraftarlari, matematik
teoremlerinin, bilimsel gerceklerin ve teolojik hakikatlerin kesinligini delil gostererek
insanin hakiki bilgiye ulasabilecegini savunmuslardir. Ancak, Popkin’e gére Yeni
Pironcular, hakikat kriteri sayilan bu seylerden dahi siiphe ettikleri icin yeni bilim
taraftarlarinin yanitlari Stipheci ataklar karsisinda yetersiz kalmistir. Popkin’e bakilirsa,
Yeni Pironcu krize en uygun karsiligi vererek krizin asiimasini saglayan kisi René
Descartes (6. 1650) olmustur (Popkin, 1953a).

Popkin’in nezdinde Descartes Septiklerin saldirilarinin, bilimin, matematigin ve
teolojinin sagladigi kesin bilginin lizerinde olusturdugu tehdidin farkindaydi. Descartes
icin Septikler, insanin kesin bilgiye dair imkanlarini yikmaya calisirken, sadece siiphe
icin sliphe ederek Septisizmde asiriya kacmislardir. Bunu dikkate alarak Descartes,
bilgiyi siiphe barindirmayan bir temel lizerine insa etmek istemistir ve dncelikle akildaki
sipheli unsurlarin ayiklanmasini gerekli gérmustir. Descartes’a gére insan, bilgi
arayisinin basinda en az bir kez olsun her seyden siiphe etmelidir ve bu sekilde stipheli
seyleri tespit ederek elemelidir. Bu hususa iliskin olarak Popkin, Descartes’in
Supheciligini, metodik bir Stiphecilik olarak degerlendirmektedir.

Popkin’e gore Descartes metodik Sipheciligini tim imkanlari ile uyguladiginda en
nihayetinde, insanin siphe etmesi durumunda kendisinin stiphe etmekte oldugundan
siiphe duyamayacaginin farkina varmistir ve buradan hareketle, Septiklerin dahi siiphe
edemeyecegdi “Dislinliyorum, dyleyse varim” ilkesini formiile etmistir. Descartes, Cogito
sayesinde felsefesinin temelini olusturan iki seye ulasmistir. Bunlardan ilki, insanin
sliphe etmeksizin sarsilmaz bir sekilde kesin olarak bildigi ilk hakikati aciga ¢cikarmistir.
ikincisi ise hakikat kriterini yeniden tesis etmistir. insanin acik ve kesin olarak bildigi
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sey hakikattir. Popkin’e goére hakikat kriterini yeniden tesis etmesi, Descartes’a
felsefesinin diger asillarini da belirleme imkanini vermistir. Bu sayede filozof, Tanri’'nin
varligina ve Tanri’'nin insani yaniltmayacagina iliskin diger bir hakikate ulasmistir.
Ayrica, matematik teoremlerinin de acik ve kesin olarak bilindigini, dolayisiyla hakiki
olduklarini ortaya koymustur. Descartes matematik teoremlerinin kesinligini ortaya
koyduktan sonra ise insanin dis diinyanin gercekligine iliskin bilgisini ele almistir. Ona
gore, duyular tarafindan dis diinya hakkinda temin edilen bilgilerin acik ve kesin
olmamasi sebebiyle bu bilgilerin hakikat olarak tasdik edilmesi mumkin degildir;
bununla birlikte uzamsal cisimlere ait geometrik teoremler acik ve kesindir, buna bagl
olarak bu teoremlere tekabil eden dis dinya hakikidir. Popkin’e gore boylelikle
Descartes, dis dinyanin bilgisini matematiksel teoremlerin kesinligi (lizerine
oturturmustur ve yeni bilimin temellerini yeniden saglamlastirmistir (Popkin, 1953a).

Popkin, Montaigne ve Charron ile baslayan, Descartes ve sonrasinda da Siphecilik
taraftarlari ve Kkarsitlari arasindaki tartismalari modern diistincenin kokenine
yerlestirmektedir. Popkin’e gore Sipheciligin erken modern dénemdeki gelisiminde
Charron’un 6zel bir roli vardir. Distinlir, Montaigne’den devraldigi Fideist Pironculugu
sistemlestirerek, Stpheciligin yayilmasini saglamistir. Popkin, Charron’un bu yondeki
katkisini temellendirmek icin Charron ve Descartes arasindaki irtibati hususiyetle ele
almaktadir.

Popkin iki dislnir arasindaki irtibati kullandiklar Stupheci metodoloji Uzerinden
kurmaktadir. Popkin’e gore Charron d/S'de ilk olarak “Kendini bil” ilkesini Tanr’nin
bilgisini temin eden en hakiki ilim olarak tanimlamistir ve insani, bu ilim Gzerinden
kendi duyularinin ve aklinin bilgi edinme konusundaki zayifliklarini kesfetmeye
yoneltmistir. Charron’a gore bilgi edinme konusunda zaaflarini anlayan insan, duyularin
ve aklin sagladigi bilgilerin stpheli oldugunu ve hakiki bilgiyi ayirt etmesine yarayan bir
hakikat kriterinin bulunmadigini kavramaktadir. Charron, bu asamadan sonra insanin,
hatadan kacinmak ve hakikate ulasmak icin esdegerlilik (/sostheneia) ve epoke basta
olmak Uzere Sipheci ilkeleri uygulamasi gerektigini vurgulamistir. Baska deyisle,
insanin tim meselelere 6zgur ve tarafsiz bir bicimde, yargi ve duygularini askiya alarak
evrensel bir bakis acisiyla yaklasmasi gerektigini 6ngoérmdastiir. Charron’un anlayisinda
akil, sistemli bir sekilde bu sorusturmayi ve sipheyi surdirdigiinde stpheli fikir,
kanaatler ve dogmalardan arinmaktadir. Boylelikle akil Tanri’nin vahyini almaya hazir
hale gelmektedir. Ayrica, Popkin’e gore Charron’un metodolojik Stipheciliginin ahlaki
bir boyutu da bulunmaktadir. Charron her seyden siiphe eden bir kimsenin belirsizlik
ve kararsizlik icinde kalacagini kabul etmistir. Bu durum karsisinda, insanin temiz bir
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akil ile tabii egilimlerini izlemesi, toplumun yasalarina ve adetlerine uymasi gerektigini
aciklamistir. Bu bakimdan Popkin, Charron’un hikmet anlayisinda Pironculugu, insanin
aklini sipheli bilgilerden temizleyerek bir yandan Tanr’’dan ilham almak lzere
hazirlayan, diger yandan tabiata ve toplum normlarina uymaya sevk eden epistemolojik
ve ahlaki bir yontem olarak kullandigini diisiinmektedir (Popkin, 1954a ve 2003).

Popkin’e gore Descartes Charron’un Sipheciligindeki bu epistemolojik ve ahlaki
cihetleri Gstlenmistir. Her iki filozof, ahlaki insanin bilgi edinme siirecini engellemeyen
bir yasam tarzi, Stphecilige dayali metodu ise bilginin elde edilmesinin yolu olarak
nitelendirmislerdir. Bununla birlikte Popkin, iki disiinirin bilginin elde edilmesi
hakkindaki gorusleri arasinda 6nemli farklar oldugunu da belirtmektedir. Charron’da
bilgi, metodun uygulanmasi sonucunda ilahi bir lituf ile temin edilmektedir. Baska
deyisle bilginin kaynadi aklin haricindedir. Descartes’a gore ise bilgiler insanin
dogusundan itibaren aklinda bulunmaktadir ve metodun uygulanmasi, insanin aklinda
halihazirda bulunan bilgilere ulasmasini saglamaktadir. Sonuc¢ olarak Popkin,
Descartes’in Charron’un metodolojisinden istifade ederek Sipheciligi, basta Cogito
olmak lizere dncelikle akilda bulunan siiphe edilemez hakikatlere, hakikat kriterine ve
ardindan tim sahalarda kesin bilgiye ulasilmasini saglayan bir ydnteme
donustiurdigini diasiinmektedir (Popkin, 1954a ve 2003).

Popkin’in Charron’un dusincesi ile ilgili goruslerine bakildiginda; Popkin’in distniri
Pironcu bir Siipheci olarak gordigu anlasiimaktadir. Popkin’in Charron’u Pironcu olarak
nitelemesinin baslica sebebi muellifin hikmet anlayisinin epoke ilkesini icermesidir.
Popkin, Charron’un bu kavrami, Pironcular ile ayni anlamda kullandigini 6ne
siirmektedir. Popkin, bu iddiasini Charron’un kitabinin ikinci cildinin ikinci bélimuine
dayandirmaktadir. Charron bu bolimde aklin 6zgiir olmasini konu edinmistir. Dislinlre
gore aklin 6zgirlesmesi, insani hikmete hazirlayan iki unsurdan biridir. Charron’a gore
insanin aklini kisitlayan ve olmasi gerektigi gibi islemesine engel olan baslica iki faktor
bulunmaktadir. Birincisi insanin dis cevresinden edindigi ve bilim vasitasiyla 6grendigi
kanaatler, ikincisi ise ruhun asiri derecede hareketlenmesine neden olan ihtiraslardir.
Kanaatler aklin muhakeme giicind, ihtiraslar ise iradenin isleyisini bozmaktadir. Bu
anlamda aklin 6zgirlugi, bir yaniyla muhakeme glicliniin kanaatlerden, diger yaniyla
iradenin ihtiraslardan temizlenmesidir. Charron, muhakemenin 6zgirlesmesi icin (g
ilkeden bahsetmistir: muhakeme edilen sey ile ilgili her seyin degerlendirilmesi (juger
de toud, vyargilarin askiya alinmasi (sursoir la détermination) ve belli bir seye
baglanmadan aklin her seye acik olmasi (universalité d’esprity (Charron, 1601). Bu
durumda Charron’un sisteminde epoke, muhakeme 6zgirligiini temin eden (¢ ilkeden
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biridir. Dolayisiyla bunun disinirin hikmetini belirleyen temel bir ilke veya kavram
oldugunu soylemek zordur. Ayrica Charron muhakeme o6zgurligiinin bir anlamiyla
Pironcu siklinetine (ataraxia); diger anlamiyla Akademiklerin nétrligline ve
kayitsizligina dayandigini ifade etmistir (Charron, 1601). Charron’un kendi ifadelerine
ragmen Popkin, disinlrin epokesinin Pironcu oldugunu iddia etmektedir. Maryanne
Cline Horowitz bu hususta Popkin’in d/Snin ikinci kitabinin ikinci béliminin sadece
muhakeme 6zgurligi ile ilgili kismini dikkate alip, irade ile ilgili kismini ihmal ettigini
ve Charron’un Sipheciligini gereginden fazla 6n plana cikardigini belirtmektedir
(Horowitz, 1971). Bununla birlikte Charron’un sisteminde, Stupheciligin belli kavram ve
ilkelerini kullandigi ag¢iktir ancak bunlar distniriin hikmet anlayisinda sinirlari ve
islevleri belli olan bir parcasini olusturmaktadir. Daha acik bir ifade ile Charron hikmet
kurallarini aciklarken Suphecilikten istifade etse de bu disiince, hikmet anlayisinin
timiine sirayet eden bir kavram veya ilke konumda degildir. Bu acidan Popkin’in
Charron hakkindaki degerlendirmesi sadece kismi bir analizdir. Ayrica, Popkin’in
Charron’u epoke kavrami lzerinden Pironculuga nispet etmesi, distniriin anlayisinin
sadece bir parcasi lUzerinden genel bir sonuca vardigini goéstermektedir. Popkin, bu
genellemeyle Charron’'un modern dislincenin gelisimini, 06zellikle Descartes’in
felsefesini, Pironcu Suiphecilik acisindan etkiledigini 6ne sirmektedir.

Popkin’in Descartes’in felsefesi hakkindaki gorisleri, Descartes’in on yedinci ylzyilin
en 6nemli filozoflarindan biri olmasi sebebiyle ¢ok etkili olmustur. Popkin’in calismalari
hem Siiphecilik lzerine genis bir literatlir olusmasini saglamis, hem de Charron’a
duyulan ilgiyi artirmistir. Bu baglamda literatiirde bilhassa Charron’un Sipheciligine
odaklanan calismalar yapilmistir. Bu calismalar arasinda José Maia Neto ve Gianni
Paganini’nin calismalari 6n plana cikmaktadir.

Neto ve Paganini, Popkin’in modern diisiincenin olusumundaki faktorleri sadece
Pironculuk ile aciklamasini yetersiz bulmaktadirlar. Neto ve Paganini modern diislinceyi
olusturan baglam icinde Sipheciligin iki kanadinin dikkate alinmasi gerektigine isaret
etmektedirler ve buna baglh olarak, Charron’u Akademik Siiphecilik perspektifinden
incelemektedirler (Neto ve Paganini, 2009a).

Neto, Charron’un distincesini Akademik Siiphecilik izerinden ele almaktadir. Neto’ya
gore Charron’un Akademik Siipheciliginin kaynadi Arkesilaos’tur (6. M.O. 240). Neto,
Charron’un Arkesilaos’un dustincesi ile, Paris Universitesindeyken Omar Talon’dan (6.
1562) aldigi dersler veya hocasinin Cicero’nun Academia edisyonu ve serhi lizerinden
irtibat kurmus olabilecegini diisiinmektedir (Neto, 2014). Neto, bilhassa Arkesilaos’un
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hikmet kavramina olumlu yaklasan ve ayni zamanda negatif dogmatizm icermeyen
Supheci anlayisinin Charron’u etkiledigini iddia etmektedir. Zira Charron, teologlar ve
filozoflar tarafindan benimsenmis olan, insanin akli yetilerini asan seyleri bilerek
(mebadiler, ilk sebepler vb.) hakikate ulasmasini 6ngoren hikmet kavramina karsi
c¢tkmaktaydi. Neto’ya bakilirsa Charron teologlarin ve filozoflarin bu dogmatik hikmet
anlayisini, insana tabii yetilerinin imkan tanidigi 6lcide, sinirh bir yetkinlik saglayan bir
hikmet mefhumu ile ikame etmeyi amaclamaktaydi. Arkesilaos’un Stpheciligi Charron
icin bu anlamda elverisli bir kaynakti (Neto, 2014). Arkesilaos esyanin bilinemez ve insan
idrakinin zayif oldugunu dikkate alarak insanin sadece kanaat ve inanc¢ sahibi
olabilecegini diisiinmektedir. Arkesilaos’a gore insan bu tiirden kanaatleri ve inanclari
tasvip etmeden yargilarini askiya almahdir. insanin hatalardan kacinmasi ve bilgelige
ulasmasi ancak bu sekilde mimkiin olmaktadir. Ote yandan Arkesilaos epokenin
yarattigi negatif dogmatizmin engellenmesi icin de yarginin durdurulmasindan 6nce
akla dayanan ve Onyargilardan bagimsiz bir sorusturma (zetesis) yapilmasinin gerekli
oldugunu ifade etmistir. Neto, bu gorislerine isaret ederek Arkesilaos’un hikmetinin,
bagimsiz rasyonel bir sorusturma ile epokeye dayandigini ortaya koymaktadir ve
Charron’un hikmet anlayisinin da ayni esaslari icerdigini iddia etmektedir. (Neto, 2009).

Neto’ya gore Charron, d/S’nin birinci cildinde, “Kendini bil” ilkesini Septik bir cerceveden
degerlendirerek insana epistemolojik zaaflarini gostermektedir ve buradan yola cikarak
hikmet anlayisinin iic esasini olusturmaktadir. ilk olarak insan yetilerinin, suretlerin
bilgisi ile sinirli oldugunu anlamaktadir. ikinci olarak, insan kesin olmayan seylerin
bilgisini acele ile tasvip etmeye egilimli oldugundan kolaylikla dogmatizme
dismektedir. Bu durum ihtiraslar, ilgi ve egitim gibi sebeplerden kaynakladigi icin
“Kendini bil” ilkesi Gizerinden iradenin harekete gecirilmesi ile bu acelecilik dnlenmelidir.
Son olarak, insan epistemolojik zaaflarini fark ettiginde hakikate ulasamayacagini ama
tabiati geregi bagimsiz ve rasyonel bir sorusturma yapmaya yetkin oldugunu fark
etmektedir. (Neto, 2014). Neto Charron’un /S nin ikinci cildindeki hikmet kurallarini da
bu dogrultuda Arkesilaos’un sorusturma ve epoke kavramlarinin tzerine kurdugunu
belirtmektedir. Charron’a gore bagimsiz rasyonel sorusturma vasitasiyla yargilar askiya
alindiginda akil vyetkinlesmektedir ve Cicero’nun bahsettigi nazari saglamliga
(intellectual integrity) kavusmaktadir. Bu da Charron’un anlayisinda aklin tam olarak
yetkinleserek insanin hikmete ulasmasi anlamina gelmektedir (Neto, 2014).

Neto, Charron’un hikmetini Akademik Siiphecilie dayandirdiktan sonra Descartes
lzerindeki etkisini de bu ekol lizerinden incelemektedir. Neto, Descartes’in felsefesinin
baslangic esaslarini Charron’un disiincesinden aldigini 6ne sirmektedir. Neto’ya
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bakilirsa Charron, Akademik Suiphecilige yeni bir yorum katmistir ve bu yeni yaklasim
Descartes’in felsefesini sekillendirmistir. Charron’un yaklasima gore bilge kisi epoke ile
hatadan kacinir ve aklini kanaatlerden temizler, boylece akli yetkinleserek miistagni hale
gelir. Neto bu hususta Discours de la Méthode isimli kitabindaki Descartes’'in su
sozlerine atifta bulunarak, Charron’un Akademik Sipheciligini tasvir ettigini
belirtmektedir:

“Ancak bunu yaparken Siipheciler gibi davranmadim, yani sirf stiphe etmek icin
stiphe edenler ve kesin olmayanin disinda hicbir sey aramayanlar gibi. Clinkii ben
onlarin tersine tamamen kesin olanin pesine diismustim ve aradigim sey kumlarin
arasina insa edildiginden ne sekilde olursa olsun ben bu kumu 6yle derin kazmak
istiyordum ki sonunda kayaya, kile ulasabileyim” (Descartes, 2020)

Neto’ya gore Charron aklini kanaatlerden arindirarak aklinin kaya gibi saglam olan
tabiatini ortaya ¢ikarmaktadir. Descartes bu noktaya kadar Charron’u takip etmektedir,
ancak bu noktadan sonra selefinden ayrilmaktadir. Descartes siphe ile arinan aklin
bunu siirdirdiginde, maddi varligindan ve kendi varligindan dahi siiphe ettigini, en
nihayetinde Cogito’ya ulastigini éngérmiustir. Neto’ya gore Akademik tarzda sliphe
ederek arinan ve mistagni olan akil, Charron’un perspektifinde ahlakin temeli iken
Descartes’da Cogito'ya ve metafiziksel kesinlige ulastiran baslangic noktasini
olusturmaktadir. (Neto, 2014).

Popkin Charron’un Pironcu bir siipheci; Neto ise Akademik bir sipheci oldugunu
savunurken; Paganini Charron’un d/S'deki eklektik Gslubu Sipheci anlayisinda da
kullandigini ileri sirmektedir. Paganini’ye gore bu kavram hem Pironcular hem de
Akademikler tarafindan kullanildigi icin Charron her iki Septik ekolden faydalanmayi
uygun gormektedir. Dolayisiyla Charron’un diistincesi Pironcu ve Akademik Siiphecilik
bakimindan ayirt edici bir konumda olmayip daha ziyade Antik ile Modern Septisizmi
birbirinden ayiran bir donim noktasi niteligindedir. Paganini, Neto gibi Charron’un
Siphecilige yeni bir yaklasim getirdigini dusiinmektedir (Paganini, 2018). Neto,
Charron’un 6zginliginin Akademik Sipheciligi hikmet kavrami cercevesinde ele
almasindan kaynaklandigini iddia ederken, Paganini Charron’un bilge kisiye aktif bir
karakter atfetmek suretiyle Klasik Pironculuktan farkli bir anlayis gelistirdigini ve
boylelikle Stiphecilige orijinal bir katkida bulundugunu diisinmektedir.

Paganini, Charron’un Pironcu sipheyi nasil donustirdiguni bazi Pironcu kavramlar
Uzerinden tartismaktadir. Bu kapsamda Paganini’nin ilk ele aldigi kavram epokedir.
Paganini’ye gore epoke Klasik Pironculukta; insanin kendini soyutlamasinin, duyularini
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ve dustncelerini dondurmasinin ve aklin kendini paralize etmesinin bir sonucudur. Ote
yandan Charron, aklin yetilerinin sahip oldugu giiclii yonlerin ve stipheci sorusturmanin
o6nemini vurgulamaktadir. Her ne kadar Charron aklin metafiziksel ve teolojik konularda
muhakeme yapamayacagini diisiinse de beseri meseleler s6z konusu oldugunda her seyi
muhakeme edebilecegini ve akla uygun olmayan durumlari tasvip etmeyip yargilarini
askiya alabilecegini acikca ifade etmistir. Charron’a gore aklin evrenselligi esastir. Akil,
belli bir toplumsal, felsefi veya dini sisteme ait inanclar ile sinirlandiriimamalidir.
Paganini’ye gore Charron’un dislncesinin ayirt edici noktasli, insana epoke lizerinden
etkin bir bicimde ve iradeye dayali olarak karar verme imkanini tanimasi ve inanc
sistemlerinden 6zglrlesmesini saglamasidir. Zira Charron, Antik Septiklerdeki
esdegerliligin ve ihtilafli gorisler karsisinda sarsilmayan denge durumu ile duyulardan
gelen suretler karsisinda ¢6zime kavusturulamayan mubayenetin (diaphonia) yol actigi
pasifligi asmak istemistir. Bunun icin de bireyin bilincli bir sekilde irade ederek siphe
etmesini gerekli gérmuistir. Boylelikle Charron’un oOnerdigi sliphe sayesinde birey
epistemik erdemlerini kullanarak acelecilikten, 6nyargilardan ve hatalardan kaginmayi
basarabilen aktif bir aktor haline gelmektedir (Paganini, 2018).

Paganini’ye gére Charron’un yaklasimi, Pironculuk ve Akademik Stphecilik arasinda yeni
bir sinir cizmekten ziyade Antik ve Modern siphecilik arasinda bir donim noktasidir.
Paganini’nin perspektifinde d/S'de anlatilan hikmet anlayisi, insani aliskanliga, otoriteye
ve gelenege dayali her tiirli inanctan, onyargidan ve kandatten temizleyerek akla
dayanan bilincli ve aktif bir bireye donistiirmektedir. Paganini bu sebepten otiri
Charron’u Modern Siipheciligin baslangic noktasi olarak degerlendirmektedir. Ayrica,
Paganini Charron’un modern 6znelligin ortaya cikmasinda da 6dnemli bir rol oynadigini
dusiinmektedir. Paganini’ye gore Charron, insanin dissalligi ile i¢selligi, buna bagh
olarak kamusal alan ile 6zel alan arasinda ayrim yaparak modern 6znelligin gelisimini
hazirlamistir. Bu baglamda Paganini modern toplumlarda ister dini ister fikri olsun
ideolojik sistemlerin bireyler Uzerinde otorite kurarak onlari bazi davranislari yerine
getirmeye ve belli bir ideolojiyi benimsemeye zorladiklarini hatirlatarak Charron’un
modern toplumlarda bireyin karsi karsiya bulundugu bu sorunu, i¢sellik/dissallik ayrimi
ile astigina dikkat cekmektedir (Paganini, 2018). Charron’a gore; bilge kisi, toplumun
yasalarina, orf ve adetlerine uymalidir ve kendisine vyiiklenen vazifeleri yerine
getirilmelidir; i¢c dlinyasinda ise toplumun dederlerini ve diizenini elestirerek muhakeme
etmelidir, bunu yaparken de akil ve tabii ahlak ilkeleri disinda hicbir seye
dayanmamalidir. Paganini’ye gore Charron bu formiil ile bir yandan Pironculuga bagh
kalirken; diger yandan bilge kisiye i¢ diinyasinda muhakemeye dayal bir 6zgurliik
tanimaktadir ve bu sayede Pironculugu asmaktadir. Charron bu sekilde bilge kisinin,
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Pironcularin genel bir kayitsizliga neden olan es glicliilige ve pasiflige yol acan siik(inete
dismesini engelleyerek, aklini 6zglirce ve rasyonalist bir sekilde kullanmasini ve aktif
olmasini saglamaktadir. Bu anlamda modern 6znenin gelisimine katkida bulunmaktadir.

Charron’un kaynaklari konusunda Paganini belli bir disliniir veya eser seviyesinde bir
tartismaya girmeden dogrudan duasunirin etkilerini tasidigi distince ekollerini isaret
etmekle yetinmektedir. Bu baglamda, Paganini oncelikle distniriin hikmet anlayisini
sadece Supheci kaynaklardan degil, ayni zamanda Stoacilik ve Epikirciulik gibi baska
ekollerden de besledigine dikkat cekmektedir. Bununla birlikte Paganini, agirlikh olarak
Charron’un hikmet anlayisindaki Pironcu ve Akademik Supheci etkileri tartismaktadir.
Paganini’ye gore, Charron iki siipheci ekolii bir araya getirerek, bu ikisinin ayni felsefi
disiinceye ait oldugunu goéstermek istemektedir. Paganini, Charron’un bu tutumunun
kendinden sonraki diisiinceye de yansidigini; bu baglamda diistintrin, hem Descartes
gibi Supheciligi topyekln olarak reddeden dogmatik disiinirleri, hem de Hume gibi
Pironculuk ve Akademik Siiphecilik arasinda gidip gelen ama her zaman Siiphecilige
bagl kalan diistinurleri etkiledigini diisiinmektedir (201 8).

Neto incelemesine d/S’nin birinci cildini dahil etmekle birlikte Charron’un Akademik
Supheciligini Popkin gibi ikinci cildinin ikinci bolimine dayanarak temellendirmektedir.
Bu bakimdan Neto, yontem bakimindan Popkin’in kismi analizini asamamaktadir. Ayrica
Neto, Charron’un Akademik Sipheciligini kanitlamak amaciyla distntri Arkesilaos ile
iliskilendirmektedir. Neto Arkesilaos ile Charron arasinda irtibati Talon {izerinden
kurmakta, sadece fikirsel benzerliklerini goOstererek Charron’un Arkesilaos’tan
etkilendigini 6ne sirmektedir. Neto Arkesilaos ile Charron’un fikirleri arasinda tam
ortiisme tespit edemedigi yerlerde Charron’un Akademik Siphecilige yeni bir yaklasim
getirdigini iddia etmekle yetinmektedir. Bu baglamda Neto, Popkin gibi Charron’un
dusincesini kismi bir incelemeye tabi tutarak kisitl bir perspektif sunmaktadir. Paganini
ise Charron’un eklektik uslubunun farkindadir, Popkin ve Neto’nun aksine
calismalarinda bu hususu dikkate almaktadir. Popkin ve Neto daha ziyade Charron’un
hikmet anlayisinin kaynagina ve buna badli olarak kendinden sonraki disiince
Uzerindeki etkisine yogunlasirken, Paganini Charron’un hikmetinde modern bireyin
gelisimini arastirmaktadir. Paganini Charron’da modern 6znelligi tartisirken Neto ve
Popkin gibi Charron’daki Stipheci kavram ve ilkelere odaklanmaktadir. Popkin ve Neto,
Charron’un disiincesinin basta Descartes olmak lizere belli dislinirler tarafindan nasil
alimlandigini arastirarak, Charron’'un modern dislnce Uzerindeki etkisini takip
etmektedirler. Buna karsilik Paganini Charron’un modern disiince tzerindeki etkisini
modern 06znellik bakimindan belli dusiniirlere odaklanmadan tartismaktadir. Bu
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dogrultuda Paganini, Popkin ve Neto’nun kismi yaklasimlarini asmakla birlikte
Charron’un hikmet kavraminin kaynagina dair bir agciklama sunamamaktadir.

3. Charron’u Stoacilik ile irtibatlandiran Calismalar

Charron’un modern felsefedeki yerini arastiran calismalara katkida bulunan diger bir
isim Horowitz’dir. Horowitz distniriin hikmetinin temel esasini kitabinin “Hakiki ve asli
olan Dirayet” baslikli lcinci boéliminde acikladigini 6ne sirmektedir. Horowitz,
Charron’un dirayete (prud’hommie) Stoa felsefesinin tabi yasa anlayisina uygun bir
anlam kazandirarak bu kavrami hikmet anlayisinin temel unsuru haline getirdigini iddia
etmektedir. Horowitz bu dogrultuda Charron’un hikmet diisiincesinin kaynaginin Stoa
Felsefesi oldugunu 6ne siirmektedir (Horowitz, 1974).

Horowitz Charron’un dirayeti, insanin tabiata ve dolayisiyla akla uygun davranmasi ve
yasamasi olarak tanimladigina isaret etmektedir. Baska deyisle Horowitz, Charron’un
kullandigi bu kavrami insanda bulunan tabii yasa olarak yorumlamaktadir. Stoa
felsefesine gore Tanri ayni zamanda tabii yasadir ve Tanr ile 6zdes olan bu yasa,
Tanr’nin bir parcasi olan insanda da bulunmaktadir. insan kendisinde bulunan bu ilahi
parca sayesinde tabii yasayl bilmektedir ve buna riayet ederek erdemli bir yasam
siirdirebilmektedir. Stoacilar, Tanri’nin tabii yasasinin insanda bulunmasini akil, 1sik,
tohum ve kivilaim gibi kavramlar tzerinden izah etmektedirler. Ote yandan Orta cag
teologlari basta tabii yasa olmak Uzere Stoaciliga ait bu kavramlari Hristiyanliga
uyarlayarak teolojiye dahil etmislerdir, insandaki tabii yasayi Stoacilarin i1sik ve kivilcim
gibi kavramlari Uzerinden aciklamislardir. Horowitz’e goére Charron, teologlarin
diistincelerine dahil ettikleri Stoaci fikirler yerine Antik Stoaciligi tercih etmistir ve
teologlarin Stoacilik’tan aldiklari kavramlardan kacinarak insandaki tabii yasanin
kaynaginin Stoaci bilgi ve erdem tohumlari oldugunu belirtmistir. Horowitz, Charron’un
eserinde dirayet kavrami ile beraber kullandigi diger kavram ve fikirleri, Cicero ve Seneca
gibi Stoacilarin metinlerinde arastirarak Charron’un hikmet diistincesinin kaynaginin
Stoa felsefesi oldugunu ispatlamaya calismaktadir (Horowitz, 1971).

Horowitz’in Charron’un hikmetini Stoaci olarak gérmesinin bir diger nedeni, disiinirin
Stoacilar gibi kaynagini tabii yasadan alan bagimsiz bir ahlak anlayisi olusturmasidir.
Teologlar, insani ebedi kurtulusa gotirecek olan hakiki erdemlerin Tanri’nin yardimi ve
ilahi latuf ile kazanilabilecegini savunmuslardir. Charron ise insandaki tabii yasa
bilgisinin ve erdemlerinin potansiyel olarak mevcut oldugunu ve ¢/S'de anlattigi tiirden
bir felsefe egitimi ile hikmetin ve erdemlerin aciga ciktigini belirtmistir. Horowitz’e gore,
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Charron’un tabii yasaya dayali bir ahlak anlayisi olusturmasi, onun Stoaci oldugu
yoniundeki diger bir gostergedir (Horowitz, 1974).

Horowitz Charron’un Stoaciligini dogrudan antik kaynaklarina nispet etmektedir.
Bununla birlikte Horowitz, Charron’un Stoaci kavram ve gorislerini incelerken sadece
Cicero ve Seneca gibi Romali Stoacilarin metinlerine basvurmakla yetinmektedir,
iddiasina uygun olarak antik doénem Stoacilar Uzerinden bir irtibatlandirma
yapmamaktadir. Bu bakimdan Horowitz, Charron’un hikmetinin kaynaginin Antik
Stoacilik olduguna dair tezini tam olarak temellendirememektedir. Ayrica Horowitz,
Charron’un hikmet dusincesini d/Snin ikinci cildinin c¢linci boéliminde zikredilen
dirayet kavramina dayali olarak aciklamaktadir. Dirayet Charron’a gore insanin ruhunda
bulunan, davranislarini evrensel akla ve tabi yasaya gore diizenlemesini saglayan bir
seydir. Ancak Charron’a gore dirayetin hikmete dodniismesi icin insanda basiret ile
birlikte bulunmasi gerekmektedir. Bu bakimdan dirayet hikmetin temellerinden biridir
ama es degeri degildir. Ote yandan Horowitz, dirayet kavramini Stoacilik ile
irtibatlandirmaktadir ve buna bagh olarak Charron’un hikmet diisiincesinin kaynagini
Stoacilik olarak gérmektedir. Charron’a gore hikmet icin dirayetin tek basina yeterli
olmamasi g6z oniinde bulunduruldugunda, Horowitz’in bu kavrami hikmetin kaynagi
olarak gostermesi sadece kismi bir aciklama saglamaktadir. Horowitz Popkin ve Neto’ya
benzer bir sekilde d/S'nin sadece belli bir bélimiine odaklanarak Charron’un hikmet
anlayisini dar bir cercevede ele almaktadir ve bu kisith perspektif Gizerinden distiniriin
felsefe tarihindeki rollin( tayin etmeye calismaktadir.

4. Charron’un Hikmet Anlayisina Kavramsal Yaklasimlar

Charron’un diistincesini inceleyen arastirmalarin bir kismi dogrudan Charron’un hikmet
kavramina yonelmistir. Bu calismalar arasindaki ilk ve en 6nemli calisma Eugene Rice
tarafindan yazilan The Renaissance Ildea of Wisdom isimli kitaptir. Rice bu kitabinda
Ronesans’tan baslayarak Charron’a kadar hikmet kavraminda gerceklesen dontsimu
incelemektedir. Rice’a gore bu dénisim ile, kaynagini Kutsal Metinlerden ve Hristiyan
akidesinden alan ilahi hikmet anlayisi agirhgini kaybederek, yerini insanin tabiatina ve
giiclerine dayanan insan hikmetine birakmistir. Rice ilahi hikmetin; Tanr’’nin ve isa’nin
bir niteligi ve insanin Tanri’y1 bilmesi olarak goruldiugini; daha cok vahiy, ilahi lutuf,
teoloji ve metafizik tarafindan ele alinan ilk sebepler ve gok cisimleri vb. gibi kavramlarla
birlikte ele alindigini belirtmektedir. Buna karsilik, insan hikmetinin beseri meselelerin
bilinmesi olarak anlasildigini; ahlak, erdem, insan fiilleri ve siyaset gibi konulara iliskin
olarak kullanildigini ifade etmektedir. Rice, ilahi hikmet mefhumunun R&nesans
boyunca gecerliligini korudugunu ancak bu dénemde hikmetin beseri yaklasimina olan
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ilginin artmaya basladigini iddia etmektedir. Rice’a gore, Charron d/S'de bu kavrami
butiintiyle ahlaki bir konu olarak ele alarak, hikmeti sadece insanin fiillerine odaklanan,
ahlak ve siyaset eksenli bir mefhum haline getirmistir (Rice, 1958).

Rice, Ronesans’tan baslayarak erken modern déneme kadar hikmetin déntsimini bir
kavram analizi kapsaminda incelemektedir. Rice, analizinde ilahi hikmetin ve insan
hikmetinin ilgili oldugu diger kavramlar ile olusturdugu oruntileri tespit etmektedir ve
bu kavram Orintileri arasinda karsithklar kurarak hikmetin dontsimi ile ilgili
degerlendirmeler yapmaktadir. Ancak Charron’un hikmet anlayisi birbiriyle irtibath cok
bilesenli bir sistemden olusmaktadir. Bu sebeple Rice’in analizi belli bir perspektif
sunmakla birlikte Charron’un hikmet anlayisini ancak vylzeysel bir seviyede
aciklamaktadir. Ayrica Charron /TVde Tanr’nin bilgisini ilahi hikmet olarak
tanimlamistir ve d/S'deki insan hikmetini Tanr’nin bilinmesi ile dogrudan
irtibatlandirmistir. Soéyle ki; Charron, d/Snin basinda “Nefsini bilen Rabbini bilir”
ilkesinin hikmetinin temel ilkesi oldugunu belirtmistir ve bu sayede ilahi hikmet ve insan
hikmeti arasinda karsithktan ziyade streklilik iliskisi kurmustur. Dolayisiyla Rice’in
kavram karsithgi Gizerinden yaptigi analizinin, Charron’un hikmetini anlamak icin uygun
bir metot olmadigi anlasiimaktadir.

Charron’un disiincesine yonelik diger bir kavramsal calisma Emmanuel Faye’in yazdigi
Philosophie et Perfection de I'Homme adl kitaptir. Faye bu kitapta, on besinci ylzyilin
ikinci yarisindan baslayarak Descartes’a kadar uzanan dénemde Fransiz felsefesini
incelenmektedir. Faye, bahsedilen donemde Fransiz felsefesinin insana olan yaklasimina
odaklanmaktadir. Bu dogrultuda Faye, dncelikle on besinci ylzyilin ikinci yarisina kadar
yazilan kitaplarda insanin Katolik doktrinine uygun olarak, asli giinah sonucundan
cennetten kovulmus ve diismis bir varlik olarak ele alindigini belirtmektedir. Ancak
italya’daki Rénesans’a paralel olarak Fransa’da on besinci yiizyilin ikinci yarisindan
itibaren Katolik doktrininden ve Skolastik diisiinceden bagimsiz olarak insana, insan
dogasina, insan ilmine, insan hikmetine ve insanin mikemmelligine dair eserler
yazilmaya baslanmistir. Faye’a goére, insanin bilinmesini merkeze alan bu kitaplar,
Fransiz felsefesinin temelini olusturmaktadir. Faye, bu kitaplar tGzerinden teoloji ile
felsefenin arasindaki ayrimin belirginlestigini iddia etmektedir (Faye, 1998).

Faye bu anlamdaki ilk tesebbiisiin Sebond (6. 1436) tarafindan yapildigini ifade
etmektedir. Sebond, 7Theologia Naturalis Seu Liber Creaturarum isimli kitabinda insan
ilmini konu edinmistir. Sebond, bu kitapta insanin tabiatinin bilinmesi ile Tanri’nin da
bilenebilecegini savunmustur. Faye, Sebond’un bu kitabini insana olan yaklasimin
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degismesi yoniinde atilan bir adim olarak gormekle birlikte bu kitapta asli giinah,
enkarnasyon ve kristoloji gibi teolojik meselelerin agirlikli olmasi sebebiyle bunun
heniiz teolojik bir eser oldugunu ifade etmektedir. Faye, teoloji ve felsefe arasindaki ilk
kesin ayrismanin Charles de Bovelles’in (6. 1566) yazdigi Liber de Sapiente adli eserde
belirginlestigini 6ne siirmektedir. Faye, insan ilmine olan ilginin Montaigne’nin, 1581’de
Sebond’un eserini Latinceden Fransizcaya cevirmesi ve Les Essais’de Sebond’un
gorislerini savunmasi ile birlikte arttigini iddia etmektedir. Faye, insan ilmine duyulan
ilginin esas olarak Charron’un d/S'si ile yogunlastigini disiinmektedir. Faye’e gore,
Charron insan ilmini ve insan hikmetini tam anlamiyla dini referanslardan
bagimsizlastiran bir cercevede sunmaktadir. Faye, Charron’dan sonra felsefenin insana
olan yaklasimin ne dogrultuda evrildigini Descartes lzerinden incelemektedir. Faye,
boylelikle on besinci ylizyilin ikinci yarisindan baslayarak Descartes’a kadar felsefenin
insana olan yaklasiminin nasil degistigini ve bunun teoloji ile felsefeyi birbirinden nasil
ayirdigini takip ederek Fransiz felsefesinin ortaya cikisina ve modern disiincenin
gelisimine dair bir aciklama sunmaktadir (1998).

Faye, Charron’un dislncesindeki insan ilmine odaklanmaktadir. Charron, eserinin
birinci cildini bitlniyle bu konuya ayirmakla birlikte hikmet anlayisinin temel ilkesi
bununla sinirli degildir. Charron’a gore insanin kendini bilmesi iki seviyede
anlasilmalidir. Birinci seviyede tiim insanlarda bulunan 6zellikler, hatalar ve eksiklikler
bilinmektedir. ikinci seviyede ise insan, genel seviyedeki bilgisine dayanarak kendi ic
gozlemini yapmaktadir ve kendi durumunu, hatalarini ve eksikliklerini fark etmektedir.
Charron’a gore insanin hikmete ve Tanri’nin bilgisine ulasmasi icin genel seviyedeki
bilgiden istifade ederek kendini bilmesi gereklidir. Bu anlamda Faye’in calismasi diger
kavramsal ve kismi calismalara nazaran Charron’un hikmet mefhumunun anlasiimasi
bakimindan daha uygun bir cerceve olusturmaktadir. Bununla birlikte, kendini bilmenin
Charron’un hikmetinin asli ilkesi oldugu dikkate alindiginda Faye, disliniriin anlayisinin
esasina iliskin bir hususu ihmal etmis olmaktadir.

5. Sonug

Bu makale kapsaminda 1950’li yillardan giunimiize kadar Charron’un disiince
tarihindeki  konumunu inceleyen calismalarin  degerlendirmesi  sunulmustur.
Degerlendirme kapsamindaki ¢calismalarda Charron, modern disiincenin énciisii olmasi
bakimindan ele alinmaktadir ve bu dogrultuda diistintiriin modern felsefenin olusumuna
yaptigi katki incelenmektedir. Bu ¢alismalarda baslica iki yontem kullanilmaktadir. Bu
yontemlerden biri; Charron’un distincesindeki belli bir boélimden hareketle
kaynaklarinin  belirlenmesidir. Bu yontemde, disunir belirlenen kaynaklar
dogrultusunda belli bir diisiince ekoliine nispet edilmektedir ve bu distince ekoli
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yoninden kendinden sonraki diisiince hayatina olan etkisi arastirilmaktadir. Bu
baglamda Charron’u Supheci olarak goren Popkin, Neto ve Paganini d/Snin ikinci
cildinin ikinci bélimiine odaklanirken, distntrin hikmet anlayisini Stoaci olarak goren
Horowitz d/S'nin ikinci cildinin G¢inci boélimini esas almaktadir. Buna bagl olarak
Popkin, Neto ve Paganini Charron’un Descartes’i Septisizm lizerinden etkiledigini ve
boylece Charron’un Siipheci hikmet anlayisi ile modern felsefenin olusumuna katkida
bulundugunu ©6ne sirmektedirler. Buna karsilik Horowitz, Antik Stoacihigi
canlandirmasindan ve bagimsiz bir ahlak anlayisi meydana getirmesinden otiri
Charron’u modern dislincenin ortaya ctkmasini saglayan zeminde
konumlandirmaktadir. S6z konusu ydnteme dayali ¢calismalarda, Charron’un eklektik
sistemindeki bir boliim esas alinarak disiniirin hikmet anlayisinin bitiniine yoénelik
bir sonuca varilmaktadir. Kismi bir analiz vasitasiyla yapilan genellemeler (izerinden
dusuniiriin kendinden sonraki diisiinceye etkisi izah edilmektedir. Charron’un dusiince
tarihindeki yerini tartisan ¢alismalarin cogu bu yontemi kullanmaktadirlar.

ikinci yontem ile dogrudan Charron’un hikmet kavramina odaklaniimaktadir veya
diusiincesi eserinde gecen bir kavram veya ilke Gzerinden incelenmektedir. Bu yontemi
daha cok Charron’un disincesine dair kavramsal bir yaklasim sunan cahsmalar
kullanmaktadir. Rice, dogrudan Charron’un hikmet kavramina odaklanirken Faye, insan
ilmi  mefhumuna egilmektedir. Genellikle kavramlar arasi karsitliklar Gzerinden
ylrutilen bu calismalar, Charron’un cok bilesenli sistemine dair sadece ylizeysel bir
kavrayis saglamaktadir. Bu yonteme gore yapilan calismalar Charron’u belirli bir ekole
baglamaktan ziyade diistincesinin hangi yonden modern felsefenin olusumuna katkida
bulundugunu izah etmeyi amaclamaktadir.

Sonuc¢ olarak, Charron’un hikmet anlayisinin bitiinini kavramaya ve bu butinlik
icindeki uyumu anlamaya yonelik calismalarin gerceklestiriimesi zordur. Bunun en
onemli sebebi, Charron’un d/S'de eklektik bir tslup kullanmasidir. Kanaatimizce bu
durum, disiinirin felsefe tarihindeki konumunu belirlemeye ve modern diisiinceye
hangi yonden katkida bulundugunu aciklamaya calisan arastirmalarin, ihtilafli ve
birbiriyle celisen sonuclara varmasina neden olmaktadir. Mevcut literatiiriin vardigi
ihtilafli gorisler dikkate alindiginda, gelecekte yapilacak arastirmalarda, oncelikle
dusuniiriin sistemindeki bilesenleri birbiriyle irtibatlandiran ve uyum icinde bir arada
tutan kavramin veya ilkenin saptanmasi, daha sonra da hikmet anlayisinin belirlenen
kavram veya ilke dogrultusunda ele alinmasi gerekmektedir. Filozofun distincesinin bu
tirden bir kavram veya ilke ile incelenmeden, felsefe tarihindeki konumuna ve modern
felsefenin olusumuna yaptigi katkiya dair tutarli bir anlayisin elde edilmesi mimkiin
gorinmemektedir.
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Turkiye'de son yillarda gozlenen spiritiiel arayislarin karmasik yapisini anlamak amaciyla
yiritilen bu arastirma TUBITAK 1001 programi tarafindan desteklenmistir. 2018-2020
yillarinda gerceklesen bu arastirmadan yogun bir Gretim gerceklestirilmistir. Dr. Ogretim
Uyesi Kurtulus Cengiz, Doc. Dr. Onder Kiciikural ve Hande Giir tarafindan yaritilen bu
arastirmada, cesitli calismalar yapilmistir (Gir, 2020; Mashael, 2020). "Tirkiye'de
Spirittel Arayislar" adli bu ¢alisma ile nitel-nicel metotlar kullanarak hazirlanmistir. Bu
calismada; 6 ilden 84 katilimca ile miuilakat, 528 kisi ile anket calismasi
gerceklestirilmistir (ss. 29-30). Bu katilimcilarin deneyimlerini, motivasyonlarini,
maneviyat Uzerine kisisel dislncelerini, arayislarinin bireysel, fiziksel olmayan
pratiklerinde okumalari mesela mesnevi, Osho gibi pratik olarak gordiikleri veriler
aktarilmistir. Bu yontemle birlikte arastirmayi genis bir nifusa yayarak bulgularin
genellenebilirligini artirmak amaclanmistir. Sufi, sema torenleri ve yoga inzivalari gibi
ruhani toplantilar cercevesinde saglam veri toplama ydntemleri ile gercek bulgulara
ulasilmasi guclendirilmis, konuya genis perspektif sunulmustur. Bu sayede dogrudan
gozlem ile elde ettikleri veriler cercevesinde arastirmaya saglam bir temel
olusturmuslardir.

Bu calisma, Osmanli'dan gliniimiize kadar yasanan spiritiiel gelismelerin izini siiren, s6z
konusu gelismelerin niyetlerini ve muhataplarini arastirmistir. Ayrica siyasi, ekonomik,
politik ve kiltirel degisimlerin toplumumuzun inanis dinamikleri, manevi ve ruhsal
ihtiyaglara olan ilginin artisi Gzerindeki etkilerini neden ve sonuclariyla birlikte ortaya
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koyarak bu bulgularn kitaplastirmistir. Yazarlar, kitabin 6ns6ziinde de bahsettigi gibi
bireylerin bu arayislara nasil katildiklari, hangi pratikleri benimsedikleri ve bu pratiklerin
yasamlarina nasil etkileri oldugu gibi sorulara yanitlar aramis, derinlemesine bir analizle
incelemislerdir. Bu baglamda sosyolojik ve kiltirel dinamiklerle birlikte calismada hem
arastirmacilara hem genel okuyucu kitlesine ulasma hedefinde sosyoloji literatiiriine
sonraki yillarda yapilacak olan calismalarin 6éncisi olarak 6énemli bir katki sunmaktadir.

Kitap 6nsoz, ekler ve kaynakca disinda dokuz bélimden olusmaktadir. Her bolim
Tirkiye’deki spirittiiel kesiflerin farkli yonlerini incelemektedir. Konu ile iliskisi
literatirdeki algisi ve kavram bilgisi genis alanda agiklanmistir. Okuyuculara anlami
kolaylastirmak icin bulgular, bol érnekler, sekiller, anlatimi gesitli tablolar ve grafiklerle
gorsel olarak desteklenmistir. Bulgular aciklanirken literatiirden c¢esitli makalelerle 6rnek
verilmis, detayli bir sekilde metne entegre edilmistir. (s. 128). Yazarlar eserde, teorik
bilgileri soyut diizlemde birakmak yerine somut 6rneklerle destekleyerek okuyucunun,
katilimcilarin kisisel deneyimlerini ve bakis acilarini dogrudan goérmelerine olanak
tanimistir. Bu yontem, literatlire baska acidan katki saglamak isteyen arastirmacilara
rehber olanagi sunmaktadir (ss. 131- 144). Bu detaylar, gozlemci bir bakis acisi ile
okuyucuya yer yer roportajdan ornekler sunularak kitabi daha icten gdstermis, eserin
sosyolojik boyutunu giclendirmis, kullanilan sade ve anlasilir dil, akici ve kolay
okunabilir olmasina vesile olmustur.

Yazarlar spiritiiel arayislara yoneliminin nedenleri arasinda yakinlarin kaybi, birinci
derece yakinlarla yasanan duygusal baglanma, 6zel hayatta yasanan sorunlar, ciddi veya
kronik rahatsizliklar, isle ilgili problemler gibi faktorlere yer vermistir. Katilimcilarla
yaptigi mulakatlar sonucunda bu olaylari travma bashgi altinda ele alarak okuyucuya
anlamli bir cerceve sunmustur. Yasanilan olaylarin gercek sebeplerini 6grenmek icin
katiimcilarla yapilan bu goérismeler, okuyucularin konuyu daha iyi anlamalarina katki
saglamistir. Bu yontem kitabin sosyolojik boyutunu zenginlestiren bir yaklasim olarak
one c¢ikmaktadir. Bununla birlikte, eserin bazi eksiklikleri de g6z ardi edilemez.
Ozellikle, spiritiel arayislarin psikolojik boyutlarina yeterince deginilmemesi, eserin
kapsamini sinirlamaktadir. Yazarlar, travmalarin birey lizerinde biraktigi etkilerini
psikolojik bir bakis acisi ile deginerek kitabin derinligini artirabilirdi. Travma sonrasi
bireyin nasil bir i¢csel donlisim gecirdigi, hangi psikolojik savunma mekanizmalari
tarafindan tetiklendigi ve bu donlisimin travma sonrasi biiylime teorisi i1siginda nasil
sekillendigi gibi konularin incelenmesi esere daha iyi bir analitik bakis agsisi
kazandirabilirdi. Ornegdin, insanlarin spiritiiel arayisa yonelmelerindeki bilissel suirecler
ve duygusal ihtiyaclar, olaylara karsi kisilerde olusan keder, sucluluk, anlam arayisi gibi
hangi duygusal tepkilerin meydana geldigi incelenerek daha somut bir sekilde ortaya
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konulabilirdi. Ozellikle “babamin élumine tzulmeli miyim, Gzulmemeli miyim emin
degilim” ifadesi (s. 131), bireyin kafa karisikligini yansitan onemli bir 6rnek olarak
gosterilmektedir. Bu noktada psikodinamik veya bilissel davranisci terapinin
perspektifinden yapilacak aciklamalar okuyucuya daha derin bir anlam, esere 6nem
kazandirabilirdi. Clinkli 6lim sonrasi yasanan yas sirecinin bireylerde, kimlik arayisinin
tetikleyici olarak islev gérmesi bir donim noktasidir. Bu tir yasin yalnizca spiritiiel
arayislara yonlendirmedigini, bireyde 6z kimlik ve hayat amacinda degisimlere de yol
acabilecegi yonindeki vurgularin detayli analiz edilmesi, okuyuculara spiritlel
arayislarin psikolojik boyutunu zenginlestirerek daha kapsamli bir bakis acisi ile
sunulmasi daha iyi olabilirdi. Ancak yazarlar, sosyolojik arastirma kapsamindan ¢ikmak
istemedikleri icin olsa gerek, bu calismanin detayh bir sekilde psikoloji alaninda ele
almak istemeyislerinin normal oldugu soylenilebilir.

Kitapta yapilan arastirmalar sonucunda baska deginilen bir meselede, spiritiel
pratiklere, yoga ve meditasyon kurslarina katilimin Tirkiye’de belirlenen 6 sembolik ilde
ekonomik sartlardan dolayr daha cok Ust sinif ve orta gelir gruplari arasinda yaygin
oldugunu belirtilmektedir. Bu ifade, 84 katilimci ile yiiz yilize roportajlar ve 528 kisi ile
cevrimici anketler sonucunda elde edilmistir. Sembolik olarak secilen bu 6 ilde yapilan
arastirma sonucunda yoga ve meditasyon yapmak ekonomik acidan liks oldugu
sonucuna varilmistir. Ve bunu tabi ki yazarlar, tim Tirkiye icin yoga meditasyon
kurslarina erisim liiks bir arayistir ifadesi ile genellememislerdir. Ancak, bu oranla
istanbul’da, bir yoga egitmeninin bir blogda yazmis oldugu bilgiye gére gelir seviyesi
dusuk gruplara da yoga dersleri verdigi bilinmektedir. istanbul’da sadece st ve orta
gelir durumuna sahip kisiler degil gelir seviyesi diisiik olan kisilerinde cogunluk olarak
katilim sagladigini dile getirmistir. Ustelik teknolojinin gelismesiyle birlikte spiritiel ve
enerji ogretilerine ulasimin sadece yuz ylze kamplar araciligiyla degil cevrimici
platformlar, telepati yontemleri, YouTube, Spotify ve Zoom gibi araclarla da erisilebilir
hale geldigini goz ardi etmektedir. Bu nedenle, sadece orta gelir grubuna ait beyaz
yakahlar degil, gelir seviyesi dusik olan kisilerde bu pratiklere kolaylikla
erisebilmektedir. istanbul'da bahsi gecen yoga egitmeni Niliifer Eyiisleyen, bu durumu
dogrulayarak, kendi egitim verdigi slre¢ boyunca 0Ozellikle 6grencilerin yogun ilgi
gosterdigini ve katiim sagladigini gézlemlemistir. Buna ek olarak kitapta, kadinlarin
erkeklerden daha fazla katilim sagladigi iddia edilmektedir (s. 168). Ancak, Nillfer
Eyiisleyen’in ifadelerine gore, istanbul'da yaklasik 700 kisiyle yaptigi goriismelerde
erkeklerin de kadinlara oranla yiiksek katilim sagladiklari gézlemlenmistir. Dolayisiyla,
bu bulgularin genellenebilirligi sorgulanmasi gerekmektedir. Bu baglamda, kitapta
belirtilen bulgular dogru olmakla birlikte eksiktir. Teknolojik gelismeler, spiritiiel
pratiklere erisimi genis kitlelere yaymis ve cesitlendirmistir. Bu nedenle, arastirmanin
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bulgulari, gliniimiiz kosullari ve teknolojinin sundugu olanaklar dikkate alinarak yeniden
degerlendirilmelidir. Bu acidan bu calismada sembolik iller, sonraki arastirmalar icin bu
arayislarin diger illerde de arastirlima yapilmasina 6n alt zemin olusturmustur.
Dolayisiyla bu bulgunun kapsami, daha genis bir katilimci kitlesi ile desteklenerek
literature katkida bulunulmahdir.

Sonuc olarak hem nitel hem de nicel arastirma yontemlerini bir araya getirerek elde
edilen zengin veri seti olan bu eser Tirkiye'deki dini ve spiritiiel egilimlerin sosyolojik
ve kulturel dinamiklerini kapsamli bir sekilde incelemekte, bireylerin spiritliel inang ve
uygulamalarina yonelik derinlemesine bir analiz sunarak dini manzaranin karmasik ve
cok katmanl oldugunu ortaya koymaktadir. Okuyucuya keyifli ve akici bir okuma
deneyimi sunan vyazar, akademik bilgi paylasiminda daha c¢ok katilimcilarin
dusincelerine ve bu dusiincelerin gelisimine odaklanmistir. Arastirmalar ve faaliyetler
Uzerinden sekillenen eser, ilginc ve yararli bir icerik sunmustur. Bu kapsaml calisma,
Tirkiye'de spiritiiel arayislarin artis gosterdigi bir déonemde, bu konuya dair daha
derinlemesine bir anlayis sunmaktadir. Arastirmanin bulgulari hem akademik cevreler
hem de bu konuya ilgi duyan tim okuyucular icin degerli bir kaynak niteligindedir. Farkli
disiplinlerden yararlanarak cok yonli bir yaklasim sergilemeleri, eserin bilimsel degerini
artirmaktadir. Bu sayede gelecekte yapilacak arastirmalar Turkiye'deki spiritiializm
calismalari icin yeni bir perspektif ortaya koymaktadir.
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